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INTERNATIONAL  JOINT  COMMISSION 

TO the rrolloL1rstble 
Tlle  Interllational  Joint  Commission, 

IVasllingkm, I>.C., and  Ottawa, Canada. 

The ullclcrsiglled, ita Counvcl for  the  Govcrnmellt of the  Dominion 
of C'maclu,  respectfully  submits :- 

LI notice was sent ollt by your llollourable  Commission  in Febru- 
ary  last,  st;lting  that, before cntering  upon the discharge of its  duty, 
under  Articlc V T ,  thc: Commission  deemed it necessary to hear all 
parties  iuterested upon various  questions  involved  in respect thereof, 
and \ v o ~ ~ l d  nwct  in St. Panl, iVinnes~ota, on May 24, 1915, " fo r  the 
purpose of hearing  reprcsclltativcs of the Vnited States and Canada, 
the State of Montana,  the  Provi~lces of Alberta  and Stzslratchemwl, 
and ally  others on either or both  sides of the bourdary,  i n  respect 

8 to  tllc cxqual apportionment of these  waters,  the  prior  appropriation 
by the  respcctivc  oountrirs,  their Ir)rncficial usc, a r d  .any and  all 
other  questious  involved  in  the  interpretation of said  Article of 
said Treaty, as affecting  the  rights  ,and  interests of all concerned  in 
both  countries." 

The foregoing  qnotation  is from the  uoticc  sent  ollt by the 
Sccretnry of the Vnitcd  States  Section from Washington. The 
uoticc wilt ou t  by tllc SSccrctary of the Cauadian Srbction is to the 
same effect. 

The hea r i l~g   a t  St. P;III~ 1.nstctl from Ifonday  morning, N a y  24, 
to Friday cvening, RIay 2,8, 1915, in  the  presence of reprcserltatioes I 

of the TTllited States a n d  Canada,  the  State of Montana,  the Prov- 
inccs 'of Alberta  and  Sasltatchcwan, and o - F  other  parties  interested, 
as set fort,h in  the Record of the  Proceedings.  This  Record  contains 
the cvitlonco which was given as  to  the  physical and geographical 
features; the  history of the contrwersy ; the  irrigation projects of 
the  Rcrlamation Service nud of thc  Alberta R,ailway and Irrigation 
Company  and  others;  tho  irrignhle arras i n  each  country;  strcnm 
flow mcnsurrrncnts ; gauging  stations;  reservoir  sites;  the  irrigation 
laws of Canad.n and  ?Nontana ; possibilities of water-pomr develop- 
ment, et?.; and also tllc nrgnments on bchalf of thr  resywtive Gov- 
rrnmcrlts nnrl other  parties  interested. 
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A Memorandum  with  regard  to  the  above  evidence,  with  com- 
ments  thereon,  is  filed  herewith,  and  will bc found  to  contain  a 
discussion of the  salient  points.  The  oral  argument  on  behalf of the 
Government of the  Dominion of Canada  will  be  found  on page 587, 
and  subsequent pages of the  Record. It is, therefore,  considered 
undesirable  to  again  go  over all the  details of evidence or argument, 
which  have  already been presented  to  your  €Ionour.able  Commis- 
sion,  but  only  to  direct  attention  to  some  outstanding  considera- 
tions. 

It cannot  be  too  emphatically  pointed  out  that  the  measurement 
of the  waters in question,  to  be  made  under  the  direction of the 
Commission,  is  required  for  more  than  one  purpose. 

IIE.iSUREMENT OF TOTAL. 

1. For the  purpose of ascertaining the   total  quantity of thc  w,aters 
to be apportioned  between  the  two  countries. 

MEASUREIIEBT OF DISTRIBUTIVE SIIARES. 

2.  For the  purpose ‘of ascertaining th.e amount of the  waters  to 
be  received  by  and  debited  to  each  country at  different  points, as 
forming  part  of the  share of each  country  in  thc  said  totnl   to  be 
‘apportioned. 

3. Other  measurements  may  be  necessary  in  connection  with  the 

C’onfusion of thought  is  likely  to  arise,  unless  the  difference 
between the  measurement  required for  each of the  first  two purposes 
is  clearly  borne  in  mind. The share  which  each  country  receives 
will  naturally  be  wceived  at  points wi th in   i t s   own   t e r r i toyy ,  and 
measurement  for  such  purpose  will be at such  points  or  at  the 
bound,ar;y. On  the  other  hand,  the  measurement f o r  thc purpose of 
ascertaining the   to ta l  which  governs  tho  amount of such  share so to 
be received  does  not  involve  any  question of tcrritoriality,  and must 
be  made  at  all  points  necessary  for  arriving at such  total. 

The  language of Article V I  is :  ‘‘ The TIigh  Contracting  P,arties 
agree  that  the St. Mary  and  Milk  rivcrs  and  their  tributarics (in the  
S ta te  of Montana  and  the  Provinces of Albrrta  and  Saskntchcwan) 
are to  be treated ax one  s t ream for the pnrpo,ses of irrigation a 1 1 t l  

power, and  the  waters  thereof s l d l  be apportioned  equally b tweep 
the two countries.’’ 

prior  appropriations. 
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Wh,at is the  meaning of the above  language  in  connection  with 
the  measurement of the  total  amount  to  be  apportioned  between  the 
two  countries i Ascertain  this  total by measurement of( all  the  waters 
involved, and  i t  will be found  that  there  is no substantial  difficulty 
in  apportioning  to  each  country  its  share of such  total at suitable 
points,  and  in  the  measurenlellt of the  constituent  part5 of such  share 
at the  placcs  where  the  same  are  received. 

The  language  is  both  general  and  clear.  There  is 110 exception 
of, or l in~itation  to,   any  part  of either  river. There is 110 exception 
of, o r  limitation  to,  any  tributary of either  river. 

Why,  therefore,  should  there be any  difficulty?  The  difficdty 
arises  from  the  fact   that  a contention  has  been  raised on behalf of 
the Urlited  States  that  the  only  waters  to  be  measured, €or this or 
any  other  purpose,  are  the  waters ill the  two  rivers  ,and  in  the  tribu- 
taries  thereof  which flow across  the  International  Boundary, to the  
exclusion of the  waters  in  the  other  portions of the  rivers  and  their 
tributaries,  and  to  the  exclusion of the waters in any  other  tribu- 
taries  thereof. 

The  result of such a contention  would  largely  decrease  the 
.amount of Canada’s  share,  because it would  decrease  the  amount of 
the  total  to  be  apportioned;  and on the  other  hand,  the  United 
States  would  have  a  claim  to  such  a  share of the waters of the St. 
Mary  river  as  would  seriously  affect  valid  Cianadian  rights  on  that 
river  and  the  development of the  irrigable  areas  in  Canada,  and 
would  be  contrary  to the express  terms of the  Treaty  and  to  the 
governing  idea of “beneficial use.” N o  support of this  contention 
on behalf of the United  States  can  be  found  within  the  four  corners 
of the  Article  itself,  upon  which  the  direction  to  be  given by your 
Ronourable  Commission  must  be  based.  The  eontention  is,  there- 
fore, sclf-answered.  Certain  arguments  based on extraneous  cir- 
cumstances were, however,  advanced  and  will  again  be  dealt  with 
briefly. 

It has  been  intimated,  rather trball argued, on behalf of the 
United  States  that,  inasmuch as a large proportion of the  waters of 
the. two  rivers  have  their  origin  in  the  United  States,  and  inasmuch 
as the  Treaty  provides  for  apport,ionment onAeqnal basis,  and  not  in 
,accordance  with  such  proportion,  a  construction  should  therefore  be 
adoptcd  which  will  limit  the  amount of thc  total  waters to be  appor- 
tioned 011 this  eqnal  basis.  The  suggestion is, in  effect. that  if the  
mcasurcment is applied  to  cvcn a portion of the matern. the  Treaty 

an 
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arrangement  gives  Canada  more  than  she  would  otherwise  have 
obtaincd, and that, if the  Treaty be construed  according  to  its  actual 
t,erms, i t  will  increase  this  beneficial  arrangement  to too great an 
extent.  This  suggestion  seeks  its  st.rengt,h iu plausibility  rather 
than logic.. The  plausibility,  however,  disappears  when  the  matter 
is  considered  either  ill  the  light of general  principles  or of the  facts 
relating to  the  rivers  in  question. 

Without a Treaty,  the  IJnited  States  would  not be entitled  to  the 
free use of the  channel o’f the  Milk  river in Canada more than  one 
hundred  miles  in  length  in a direct  line.  Without a Treaty  the 
United  States  would be without  the  only  practicable  method of taking 
ally of the  water of the St. Mary  river  to  the  Lower  Milk  river 
valley.  Assun~ing  each  country to adopt  a  reciprocally  piratical 
policy,  which  is, in  effect, the  altcrrlativc  which  has  been  suggested, 
the United  States  might  doubtless  deprive C a m  of a larger 
volume of water  in  connection  with  these  two  rivers, adh. vice  vcrsa, 
but  the  damage  which  each  country  could  do to the  other  would  prob- 
ably be equally  great.  Further,  any  greater “ hold ” which  one 
country  might  have over the  other  at  one  particular  point in such 
a conflict of malignity  would be fully  counterbalanced  at  another, 
e.g., the  Columbia  river or elsewhere. 

&a 

Similar  difficulties  have  arisen  between  individuals  and  between 
different  states  and  other  component  parts of the  same  country.  The 
6OlUtiOn has  always  been  reached on the  basis of mutual  benefit, not 
of reciprocal  injury. A similar  situation  produced  the  decision of 
the  Supreme  Court of the  United  States  in  Kansas vs. Colorado. 
The  same  argument  was  there  advanced  that  rightb  should  be  based 
on  the  origin of the  water  but  was  rejected.  The  waters  were  treated 
as  the  waters of (‘ one  stream ”; and  “beneficial  use” was recog- 
nized.  The  language of Article V I   i s  t o  the  same effect. 

If the  total  to be divided  is t o  be ascertained at  the  boundary, 
the  two  rivers  will  not be treated  as “ one  stream ” ; and ‘‘ beneficial 
use ’’ will be an  anomaly. 

From  the  outset,  moreover.  it  was  contemplated  that  the  matter 
would be dealt  with,  not  on  the  basis of the  amount of water  which 
might  be  said  to  originate  in  either  country,  but  as  stated by Mr. 
John  Hay  in  ]lis  letter  to  the  British  Ambassador,  dated  19th  Febru- 
ary, 1903:- 

“ It is proposed  to  deal  with  this  matter  in  strict  conformity  with 
the  laws  concerning  the  rights  to  the  use of water as recognized by 
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the  courts of the  arid  region,  both  on  this  side of the  Inter~lational 
Bouudary  and  on  the  other.  The  principle  may be stated  in  the 
h g u a g e  of Section Y of the  Reclamation Act of J u u e  17, 1902 (32 
stat.. 388) :- 

“ ‘ That  the  r ight t o  use of water  shall be appurtenant  to 
the  lands  irrigated,  and belleficial  use  shall be the  basis,  the 
measure,  and  limit of the right.’ ” 

The waters  which  the  United  States  seeks  to  exclude  from con- 
sideration  are  waters  which  are  to be applied to  the  same  lands,  and 
for the  same  purpose,  as  the  ‘waters  which it is  admitted  should be 
divided.  Gut  to  determine beneficial  use it is  obvious that  all  waters 
must  be taken  into  consideratiou.  The  waters  in  both  countries, 
whether  crossing  the  boundary or not,  can be utilized  in  irrigating 
land in  the  respective  countries.  Article V I  expressly  directs  that 
the  apportionment  is  to  be  made “ s o  as to afford  a  more  beneficial 
use to each.” To exclude,  therefore,  from  consideration  waters  aris- 
ing  in  one  country,  capable of irrigating  lands  in  that  country,  and 
thus  enable  that  country  to  waste  those  waters  and  claim  irom  the 
other  country  waters  required  there,  is  such  a  manifest  contradict,ion 
of the  idea of beneficial use as  to  need  no  further  comment. 

A point  as  to  treaty-making  power  was  suggested  at  the  hearing, 
not  on behalf of the  United  States  but by Mr. Sands, of Chinook. 
An  examination of the  facts shows,  however, that  the  point  while 
interesting  academically  is  not  and  cannot be involved  in  this case. 
Under  no  interpretation does the  treaty  give  to  Canada  water of 
the  Milk  river or its  tributaries  not flowing  across the  boundary,  but 
all of such  water  will  remain  the  property  and  in  the possession of 
the  state of Montana,  and of the  persons  in  such  state  elltitled 
t,hcreto. 

Nobody  has  denied, o r  claimed t o  deny,  the  treaty-making  power 
of the  President  and  Seuate  in  respect of a division  of  waters  which 
flow  across  the  boundary, or that  such a division  might be founded 
on nny  basis  which  the  High  Contracting  Parties  might  adopt. 

The  measurcment of ,the  total  waters  applicable t o  beneficial use, 
‘and  the  division  thereof  in  equal  shares,  forms  a  very  natural  and 
snitable  basis of divkion,  since each country  will  thereby receive nn 
‘eqnal sharp of the  total bmcficinl waters of which  the  waters  flowing 
‘ncross the  boundary  form 3 part but  not  the whole. 

8 1 2 t S - 2 :  
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Each  country  will  retain  the  waters  which  do  not flow across  the . 
boundary  and  will  obtain  an addaitional amount  from  the so-called 
international  watcrs  to  make  up its share of the  total. 

The principles of Canadian  irrigation  law  were  clearly  explained 
to  the  Commission.  Under  such  law,  the  Alberta  Railway  and Irrl- 
gatioll  Company was, and is, entitled 011 the  St.  Mary  river  to thc! 
total  Z O I U  water flow, and  up  to  2,000 (tecond  feet of high or flood 
water. No material  question of conflict of appropriation  in  the 
TTnited Statcs on this  river  could  arise  because  there  are no lands 
'of any  substantial  amount  within  the St. Mary's  valley  in  Montana 
'that  could  be berlcfitcd by irrigation. 

I n   t h e   s a m e  way  the  irrigation  law  and  practicc of Montana  was 
placed  before  the  Commissiou,  and i t   is   clear  that   the  r ights  claimed 
'by the  Alberta  Railway  and  Irrigation  Company  would  be  elltitled  to 
'full  recognition  in  Montrula,  and  that  Canadian  legislation  and 
practice  is in accord  with  the  principles  rccognizcd  and  adopted  in 
'the United  States. 

It was  argued by Counsel for  the  United  States  that  the  Commis- 
sion  can  deal  only  with  the  waters  being  actually  used. 
' Rut  the  intention of the  treaty  was  to  establish  certainty  as  to 
{the  rights of the  respective  countries  in  the  waters in question,  and 
the  language  accords  with  such  intention. I n  Canada,  irrigation 
development  is  dependent upon private  capital  and is not  undertaken 
])y a  Governmental  Reclamation  Service  as  in  the  IJnited  States. 
Also, development must be conducted on a large scale,  involving 
large  capital  expenditure,  and  not  as  small  individual  enterprises. 
Certainty  as  to  legal  rights  is  therefore  essential. The Commission 
is llow dealing  with  the  mattcr  in  accordance  with  thc  Treaty. To 
Canadian  interests  it  will be seriously  detrimental if the  directioll 
which is to  be  given by the  Commission  does  not  cover  the  whole 
situatioll. 

A suggestion  has bee11 made  that  the  waters of the  southwn 
tributaries of thc  Milk  river  in  Montana  should  not be measured  in 
any  evcnt  because  they  >Ire  not  being used and  could  not  be  uscd for 
the  purpose of irrigation. 

But  the  evidence  which was given  at  the  hearing  cstablishcd  that 
the southern  tributaries  are  both  actually  and  potentially  as valuablc~ 
as the  rlorthcrn  or  eastern  tributaries;  that  the  question  whethcr  thc 
waters of a tribntary (:a11 or ca1lnnt be utilized for irrigation  depends 
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not  merely  upon  natural  conditions  but  upon  whether it is  commer- 
cially  possible  to  retain  such  waters  by  storage  reservoirs. No evi- 
dence was  given as to  the  extent  or  locality of the  waters, if any, 
that  are  not  valuable  for  irrigation,  with  the  exception of the  waters 
below the lowest  point of intake  (Vandalia) 011 the  Milk  river  in 
Montana,  and below the  lowest  point of intake  on  the St. Mary  river 
in Canada,  the  amount  being  practically  identical (i.e., about 72,000 
acre  feet)  in  each  case. 

Counsel  for  the  United  States  contended  that  from  the  treaty 
negotiations  and  drafts  arises a limitation,  admittedly  unexpressed, 
to  what  .are  termed  “international  waters,” i.e., waters  that  flow 
across  the  boundary,  and  insisted  upon  int.roducing  into  the  Record 
certain  preliminary  drafts of Article VI. These  drafts  even  if 
properly  part of the  Rccord  do  not  assist  his  contention. 

The  question $0 be solved was not  limited  to  waters  that flow 

The United  States  insisted  upon  the  provision  as  to  prior  appro- 
across  the  boundary. 

priations. 
Such  provision  per  se  involves  the  inclusion of waters  beyond  the 

boundary.  The  points of intake of such  prior  appropriations  are  not 
at   the  boundary. 

Of the total to  be  apportioned,  the  boundary  could  not be the 
place of measurement,  although  certain  portions of the  distributive 
shares of such  total  might,  as  ,already  stated,  naturally  be  rncasurd 
at  the  boundary  because  each  country mill receive  its  share of the 
total  within  its  own  territory  and  not  in  the  territory of the  other 
country. 

The  arrangement  contained in Article VI is  based  on  a  national, 
not  on  an  international,  basis. 

Both  rivers  are  to  be  treated as one  stream,  and prior appropria- 
tion  recognized  as  therein  stated  Further,  the  right  to  use  the 
channel of the  Milk  river  in  Canada  was  granted  to  the  TJnited 
States, a right  to  which  no  claim  could  be  made  on  any  international 
basis. 

The  only  draft  by Canada  suggesting  measurement  at  the 
boundary  excludes  the  prior  appropriations  and  provides for the  divi- 
sion of each  river  separately.  This was not  adopted.  The  draft  by 
the  United  States  providing for measurement  at  the  boundary,  but 
also for the  prior  appropriations,  was  likewise  rejected. 
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The  actual  agreenlent  is  to be found  in  the  Article  itself. 
Iicfcrencc mmlst be made  to  the  fact   that   Canada  had done al l   in  

its  power  to  assist  towards  the  direction  to be given  by  the  Commis- 
sion  under  Article VI, both at   the  conference a t  Washington  pre- 
l iminary  to  the  hearing  at  St. Pnul, and at  such  hearing. 

A tentative  suggestion  (reprinted  at  the 
end of the  memoranduln  attached  hereto) was submitted  by Ci1rlada. 
No objections  have  yet  hcen  stated by the  United  States  to  the  sug- 
gestions  thereill,  which  contain a solution  wholly  in  accord  with 
Article V I  and  under  which  the T'uited States,  in  addition t o  the 
use of the  cllanncl of the Mi lk  river in Canada- 
Milk  Eiver- 

( a )  Will  continue  to  enjoy all the  waters of tllc  Milk  river  in 
Montana. 

( h )  Cxn also obtain prnc*tically  all  the  wtlters of the  Milk  river 
i n  Carlacla. 

(c )  Will obtain d l  the  water  that  appears to be required from 
the  eastern  tri'wntaries of the Milk river  in  Canada for 
the  irrigable  area  involved. 

St. Mary River- 
( d )  Will be able  to  get a larger  avorage  number of acre  feet  from 

the  waters of the St. Mary river  than  has been stated t o  
be required for the Reclamation Service  project. 

I n  conclusion i t   i s  respectfully  requested  that  the  dirzction 
should  be  given by the  Commission  at  an  early  date aud in accord- 
ance  with  the  clear  and  unambiguous  language of Ar.ticlc V I  as  to 
which  no  question of interpretation  has or  can be raised which  calls 
for  determin.ation  otherwise  than by your TTonourablc Commission 
in  giving  your  direction  herein. 

September 2, 1915. 

Respectfully  submitted, 

c. 8.  IIilnGlNNES, 
Counsel f o r  Ilre Oovernment of the  

Dominion of Canada.' % 
c .. * 





MEMORANDUM respecting  the  evidence  given  before  the  Inter- 
national  Joint Commission, at St.  Paul,  Minnesota,  May 24, 
1915, and  following  days. 

STATEXENT BY MR. NEWELL AND COMBIEKTS 
T H E R E O N .  

EARLY ACTIOP; BY C~OJIlIISSIOiS DESIRABLE. 

Page 20. 
The  total  cost of works in  Milk  river  valley,  including t h c  St. 

Mary diversion works, was st'atetl ,by Mr. Newcbl at  'ahout $S,OOO,Ot)O, 
ahout .one half of which has already  been  expended. Some watrr 

action  is  desirabl~e by the Commission. 
bc turned  into St. Mary  canal  during 1915 or 1916 and therefore  early 

Prompt  action by the  Commission is equally  desirable, in so f a r  
as Canada is  eoncerncd, to  set  at  rest  the  uncertainty  as  to  the 
quantity of water  which  may bc available from these  streams for  the 
future  dcvelopmcnt of soutllcrn  Blbcrta and southwestern  Saslratchc- 
wall. (See page 309.) 

STORAGE AKD I I E S l ~ I L ~ ~ O I I ~  FACILITIES. 
Pa:;+? 20. 

t h e  Uuited  St'ates. . . . . Bx,cellent  storage  facilities 
There  is lithle, if any,  irrigation  directly  from St. Mary  river i n  

exist O~IL thme headwaters of 'St.  Mary  river  in  the  United  States,  while 
in Canada the  only  storage  possibl~ is in a number of depressions  or 
basins  which  may be filled by canals  diverting  water  from  the  river. 

The  statement  respecting storage facilities  in  Canada  is  not  quite 
correct. It is  possible  to  construct a storage  reservoir in the valley 
of St.  Mary  river  in  Canada,  although  the  cost  would  be  high. 
Page 25. 

occur,  prewnts  the  economical use of water. 
The  suddcnness witth which tJle occasional floods (in Milk river) 

This  statement docs not  seem  to  he  quitc  borne  out by the  facts. 
The  natural  flow of the  stream  is  undoubtedly  such  as  to  prevent use 
of all  the  water  without  storage,  but,  as  Mr. Newel1 has  stated else- 
where in his  evidcnec,  ample  reservoir  facilities  exist in the  valley of 
Nillr  river  in  Montana, and if t h c s  were utilized  to  their  fullest 
possiblc extent  economical  use of the  water  would  be possible. 7 3  
fact,  it  seems  probable  that if the cost of the St. Mary lakes  dam, 

2, 
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rpscrvoir,  canal, ctc., had been expended in the  construction of storage 
works 011 Milk  river  equally good results  could  have beeu obtained 
without  interrlational  complicatio~ls. 

Page 26. 

a:atcr 'draining off the C,anatli;m soil,  and  the  diversion of this water 
No part of t he  river (St. M'ary) in the  IJnitetl  Stxtcs  rcceived 

for  beneficial u s F s  in  Montana rightfully Iwlorlps t o  the Unitctl Siatcs. 

This  statement does not  represent  the  policy followed by  the 
several  statrs of the  Union, o r  by thc  United  Sttltes  itself, in dealing 
with  water  rights  within  its own territory. It is  recognized as unfair 
for one state  to  fully  approprinte or use the  waters of an  iuterstate 
stream  to  the  injury of the lower ripariarl  state.  lllnny  instances may 
be  quoted  in  support of this,  notably  tho  Kansas-Colorado  case,  dealt 
with by the  Supreme  Court of the  United  States,  in  which  the  opiuion 
w a s  clearly  expressed  that  one  state  has  not  any  such  right. If, 
therefore, this be the  recognized  law  and  practice  withill the tTnitcd 
States it would seem  unfair to apply any  othcr law to  stre;unj whic;h 
flow aerotis the  international  boundary. 

CIGIITS O F  ALBEItTA RAII)\VAY AND II~RIGATION COXPANY. 

l'a~ge 27. 
111 order t.0 provide n,ecensarp water ,  the conlpany ( A .  R. and  I. 

C'o~llpany) 'was allowmi to  take iron1 St. Mary river 500 second-feet o f  
low water  dis'charze am1 2,000 socond-f4eet of Hood tlimllarge. 

The Canadian  records show that  the  company was permittcd  to 
take  the total low water flow and a quantity  up  to 2,000 second-feet 
a t  high  water  and flood. Mr. Newell's statements  respecting  the 
Alberta  Railway  and  lrrigatiou  Company are not  strictly  accurate. 
H i s  evidence  gives  the  impression  that  the  company  which  made the 
first application for water  in  connection  with  this  irrigation  project 
subsequently  transferred  its  intcrcsts  in  the  mattctr  to  arlothcr  com- 
pany, which, in turn,  transferred  its  interests  to  the  Canadinn  Pacific 
Railway Company. The fact is that  the  Alberta  Irrigation  Company 
was the piolleer  company i n  thc  development of the  project. Its 
name W ~ S  subsequently  changed to the  Canadiall  Northwest  Irriga- 
tion Company aud  subsequently  to  the  Alberta  Railway  and  Irrign- 
t ion  Company,  the  capitd stock of which was acquired  later by the 
Canadian Pacific  Itailway  Company.  There was no  trausfcr froln 
one company to  another.  The  rights of this  eornpally are defillitcly 
defined and are  entitled  to h l l  protection  under  Cnna&m  law. 
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Canadian law, in  this  respect, is similar to the  law of the  state of 
' Montana, as will  be found by rcfcrring  to  the  evidence of Mr. G u m  

on  pages 204-205. 



Page 29. 
18t w o u l d  not be possible t o  apportion t,he water  equdly hetw,een 

the  two countrias  unless nl1or.e t%han 'half sllould be 'taken 'from one 
river and k.53 than half from  the  other  river  'by  either  country. 

I t  is  submitted  that  the  real reason mas "so as to afford a nlore 
beneficial use," it  being  recognized  that  the  chief  United  States 
interest was in   the  waters  of Xilk river,  while  the cllief Carladinn 
interest \vas ill  the wntcrs of St. Mary  river, and this  was so st:\tcd 
by Mr. Newcll  himself 011 pages 2!) and 30 of his  evidence. I n  order 
to  carry out  the  intentioll of beneficial IISC it  is  rnanifcst  that all the  
waters n u s t  be takcn  into  co~lsideration. 

Page 30. 
I t  wa.s recognized  that because ,of the use of water in Canada lrom 

St. Mary  river  there 'had 8rrown up under  western  conditions a certain 
priority whi,eh 'entitled  the lands then irrigated to fir'st call o n  the 
available wat.er supply.  

The priority was not limited  to  lands  that had then been irrigated 
but cstc:ndcd to the  full  amount of the  applications of tlle  Alberta 
Hailwuy and Irrigation  Company,  which  had  the  right t o  protection 
to the  full  extent of its applications  until  the  period  allowed for 
construction had expired. 

\VATEIl WASTNU. 

ragi.  35, 
M r .  Newell st,ated tha8t during  past yc'ars, had t11,c division  been 

counttry  could  have used all the water ;  that  during lligll floods it is 
carried  out  in accord:mce wit11 the  provisions of the  treaty,  neither 

not  practicable to hold all the  water  in storaze reservoirs nor t o  divert 
all  of i t ;   thnt some n ~ u s t  go t o  waste;  that  the  object of the  treaty  is 
to  deal not with  ,the  water  which  must  necessarily be  wasted,  but 
rather with t h e  wst'er whjch can be used. Therefore, in making  the 

sideration of the  water  wl~i~cll  may be used either hy direct  diversidn 
apportionrllent  the  operation is simplified ,hy being confined to a con- 

or  storage. 
Neither country  is nt present  in a position  to  utilize  all  the  water 

to n.11ic.h i t  is cmtiticd,  but as  settlcnlcnt  increases  and the land and 
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water  become  more  valuable, it may  confidently be anticipated  that 
both  countries  can  use a11 of their  respective  shares.  Canada  cer- 
tainly  can  do so and  her  development  would  be  retarded  very 
materially  by a decision of the  Commission  which  left  uncertain  the 
quantity of water  which  Canada  is  entitled  to  use. No money  could 
be obtained for storage  reservoirs,  large  new  irrigation  systems, or 
the  material  extension of existing  systems, in  the  event of such  uncer- 
tainty. 

Page 36. 
O n  the  other  hand,  it  should not be  assumed  that  because one 

comtry is not  prepared  to  use one-half of the  water,  therefore  the 
ot.her country  must be deprived oE i’he use of any  portion  whic’h  other- 
wise would be wasted. 

Canada  cannot  approve of this  principle. If carried  on  to  any 
considerable  extent, or for  any  considerable  time,  it  mould  assuredly 
lead to  claims  that  capital  has  been  invested  and  rights  created,  and 
that  it  would  be  unfair  to  deprive  either  country of the  water  used 
during  the  period of slower  development  in  the  other  country. It 
cannot  be  too  strongly  emphasized  that  each  country  is  clearly  and 
permanently  entitled  to  its  share of the  water  in  accordance  with 
treaty  provisions;  that  it  must  be  charged  with  its  share,  whether 
used or not,   and  that   failure  to  use  in  the  present  shall   not  impair 
or in any  way  affect  its  right  when  further  development  places it in 
a  position  to  use  all or more of the  water. 

WATERS  SOT CROSSIKG BOUK’DARY LINE. 

Page 36. 
Mr. Newell s takd   tha t   i t  was  obviously  not  the in,t.ention of the 

treilty  to  consider  the  waters of tributaries of St .   Mary  and Mill< 
rivers  which do not  cross  the  international  boundary,  nor t o  consider 
the  waters ‘of the t’wo ‘main  streams be.e!’ow the  point wher’e they for the 
last  time  cross  the  internztional  boundary. 

Canada  wholly  dissents  from  the  view  expressed  by Mr. Newell 
and  relies  upon  the  plain  language of the  treaty. 

Page 39. 
Our  understanding of the  treaty as a whole  is that i t  relates  to  %he 

boundary  waters. 
boundary  waters  and  the  questions  which  have  arisen  concerning  the 

The  term (‘ boundary  waters ” as  used  in  the  treaty  does  not  apply 
to the St. Mary or Xilk  rivers or to any of their  tributaries;  therefore, 
“boundary  waters”  were  not  in  the  minds of the  treaty-makers. 
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SUGGESTIONS TO THE CO3ZMISSION. 

Pages 36-38. 

be taken by the Commission. 
On pages 36 to 38, inclusive,  Mr. Newell suggrsts  certain  action  to 

No objection is taken by Canada  to  these  suggestions. 

Pages 42 and 43. 
The  theory of an Executive  Board of two xupn, or possibly  more, 

was worked out  because  it  was Irnown that  the  division  or  apportiori- 
nlent must be lna’de from  day  to  day . . . . and we saw 
n o  way of meeting  that con:tfi,tion except by having an impartial 
Board  appointed  uuder  your  direction  to  administer  daily,  according 
t,o the  best Imowledge, the  distrihdtion of that w a k .  

The ‘‘ properly  constituted  officials”  are  those  duly  appointed by 
the  respective  governments  to  administer  the  Reclamation  Service 
and  the  Irrigation  Branch of thc  Departmeut of the  Interior,  respect- 
ively. If an  Executive  Board  is  required or desired,  and is appointed 
by the  Commission,  such  action  should  not  be  allowed  to  conflict  with 
the  duties of these officials. 

Page 64. 
Mr. Newell stated,  in  substance,  th,at  th,e  additional  gauging 

stations  on  the  international  boundary  &odd  be  jointly  maintained 
by  the  United  States  and  Canada;  that  those  not on the  boundary  need 
not be joint  stations,  and  that  ,eithe,r  side  would  probably  accept  the 
measurements  made by the  other  side,  subject, of course, t o  verifi- 
cation. 
Page 65. 

sion  appoint  represen,tatives of the  respective  countries t o  act as its 
Mr. Newell explained  that  his  recornrnendation  that  the  Commis- 

agents  would  not  imply  that  such agents shoul~d  duplicate work already 
done,  but  ‘that  they  should collxte information,  each  from  his  own 
country,  and  then, if i t  wer,e deemed  necessary  to  supplement  that 
information, to prepare a budget for that  expenditure,  and  the  Inter- 
nztional .Joint Commission  would  then se2: to  it  that  the work was 
dlone  if they  considered  it nece’saalry. 
Page 68. 

Mr. Newell  ,defined his  idea of the  actual  method of apportioning 
.the  water  from  (St.  Mary  and  Milk  rivers and their  tributaries under  
the  provisions of Article VI by  representatives of the  Comnission who 
would  be  actually on the  ground. 
Pages 70 and 71. 

Reclanlation S,ervicr has 60 offer the Commission at   th is   t ime with 
Q .  Mr. Wl/wZZ: As I understand it,   the onlly suggestion that  the 

regard t o  irvternational  gauging  stations  is  tlrat  they be established on 
three of the  inlportant  tributaries  that flow front Saskachewan  to  the 
St.  Mary. 

.A. 7;?/ Hr. N e t c d l :  That is  my  theory. 
Jfr. Wyvell  clearly reFerred to the Saskatclmvan  tributarics of 

the Milk river,  and  not  the St. Mary river,  viz.:  Lodge,  Battle  and 
Frenchman  creeks. 



ILEC:LBltATIOPJ SERVICE PIIOJECT. 

Pages 47-43. 

tarla briefly, as fo l lows:  
Ah. Newel1 described  tile work in the  Milk  river projwt  in  Mon- 

The Dodson darn and  North and South Canals.  Vandalis dam 
and  North and South Cmals. Chinook dams (3) and North and 
South Canals. 

T l l E  ST. 31AltY I M 3 1  AKI) STORAGE IK SIIERBOURNE ItESEI~VOIR. 

Diversion  canal f rom St,. Mary to  headwaters of Nilk river for 
carriage t h r o u ~ h  Canatla to  L,ow'er Milk  river  in  Nontana.  Plan 

n o w  fl)eing built  with a capacity oE 4% seeond  f.eet only. 
8c~a.pacdty of the div,ersion  is 850 second-beet,  (hut  the  structures are 

Tl1e plan of storage in  Sherbourne  lake  is 75,000 acre-feet and 
134,000 acrc4eet  in  St. Mary lake.  
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Mr. Newdl:  '' That i,s the effect o f  it." 
Mr. t ' o ~ c l l :  " What,, if any, is t h e  anlounmt that you have  in  con- 

templation as the  ~rnaximunl user for all your  developments  in 
Montantt, give it  in  #acre-feet? 

JJr. A'ewcZZ: " We have  pablished the  'fact t ha t  we plan to  irrigate 
220,000 alcres, and  that  'is 'both by the annual f low of Milk  river  and 
supplemented 'by storage  in  St.  Mary  river." 

111: Powell: "That i!s .the total  consumption?" 
M r .  F e ~ e l l :  " Yes, and 'we llav'e figured that  in  ordinary  years 

that  sh'ould ,he  cov#er(ed tjo a dept,h ' o f  one foot. That  was  simply 
based on our present knowledge." 
Palze  53. 

Mr .  Newell declined  to express a decid,ecl opinion a s  to the 

valley. He said  that thle people of the  valley h a w  asserted that 
quantity of wat,er  required to irrigate an acre of l a n d  in  Milk  River 

if they  can be sure of o m  acre-foot during a season they  can  raise 
:t crop.  His  experience,  however, showNed that when water  was  plenti- 
ful  there was an in.sistent  denland for doutble that quantity, bujt t o  give 
more than was actually required 'was :bad  practice and 8oft.en injurious. 
Page  56. 

The  pr.esent  plan of the  Heclalnation  Service wits stated  to eon- 
tenlplate th,e irrigation #of  220,000 acrves 'of land  in  the  Milk  River 
vall.ey. 
Page 57. 

suggested  that, th,ere will : b e  a 1,arger amount  than 419,000 acre.s?" 

and  t h e  water." 

Q .  6~/ illr. Jlac.lnnt~.q: " But  in  your  repork u 8 p  t o  date it  is  not 

A .  hv .Ut". NeweZl: " That  is limit,ed by  the ,economical  conditions 

IJnder  Canada's  suggested  division of waters  the  United  States 
would receive 235,162 acre-feet from St. Mary  river  under  practically 
the  conditions  suggested  by hlr. Newell. (See Evidence,  page 579.) 

RESERVOIRS. 

Fasze 50. 
The  capacity of Nelson reservoir  is  to be 25,000 a'cre-fee't  'and it 

cen popsi'hly b8e en14arged to  hold 125,000 acre-fmt. If csompleted i t  
will olbviate the n,eces:suty for conutruetir~g t h e  Bowdoin  reservoir. 

There id to b.e no  storage  at DOdPOn or Vand,alia. Thesje are rncrely 
diversion dalrls. 
Puge 51. 

Chain of Lakes reservoir  is a valley para'llel  with  Milk river m a r  
the  Eastern Crossin?. The  capacity  is  from 150,000 to 250,000 acrse-feet, 
but  construction o f  this  reservoir  is  said t o  Ire doubtful ik).ecause of the 
Fandy natur'e of the soil. 
Page 52. 

Mr. Newell  s,tated that  the 1tePlarrl:Ltion Service vvould attempt to 
fill t!he St.  Mary st>ornge  reservoir before the  irrigation seasson and 
possibly wo111d not  release any water to "ilk riv'er  (before August or 
Gept,enlb,er, dependinq upon the nature of the s,easson in  the Lo'wer 
Milk River valtl.ey. Th'ey would endmvour to f i l l  the Nelson reservoir 
and  Chain of Lakes reservoir, if ,bui,lt,during  autumn,  .winter  or  spring 
fl~oods from Mill< river. 
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I R R I G A B I J ~  ARICA, OTII&lI  TI-L%K IIl<C”L.~MA‘VlOK SERVICE PIIOJECT. 

Pages 328-348. 
Mr. Newell d,exribed an atte.nlpt  lnade b y  ,officers of the  IJepart- 

merit, o f  the  In,terior 0x1 the  United Statels to infor.rnally or  tenta!t.ively 
adjudicate  the  iyypropriations of sw’ater on  tributary sltrea~na, of Milk 
rivter in Monbana. This  tentatiw adjusdication included a careful 
examination of ad1 claims for wat8er recordmed in  Montana a,main.xt 
these streams and a record o,f the  stream flow data so far as1 procurabl’e. 
Page 349. 

Mr. Yf l c l r tu f ’ s :  “ And I understood  in  that  oonnection  that whi’le 
tlhere are a lar,ge nun~ber  of irrigation rights reoorded,  ,that  the amount 
put t.o practi,eal use or .henefi.cial use domes not,  in  ,any way, eorre- 
spond 60 that?” 

,411.. Nctcrell: “ Correct.” 
Mr. !UacZ?lnes: “ Can an   es t in~ate  be made as to t h e  irrigable 

Mr. N C Z O C Z Z :  “ Y,es, an estiarla,te can  be  ma&.” 
!Ur. Muclnwcs: ‘ I  And you have put that  irrigable area a t  220,000 

Mr.  X W A I :  “ That is the  portion  the  Rec1am:~tion Service privposes 

lands?” 

acres?” 

to  deal  wi.th.” 
Page 350. 

Mr. MacZf tws :  “ Is  it  not  possible t,o show t o  the Cornn~issiorl 
where  these  lands  are?” (IrrigaIbLe lands on  Milk  River  tri,butaries  in 
Montana.) 

!UT. Ncnucll: “ I should ltlhink so, perhaps.” 
Mr. Macl+tnes: “ So that  ‘%he Com’nlission h a s  o n  record  your 

estiwate  as  to  the 1,and cwhi,c’h cou,ld ‘be irrigated  under  your syst4em, 
and also these  ten  volumes wlhi’ch have ‘ueen referred  to?” 

Page 338. 
Wr. MuywWt: “The statement you mad.e in  ,the early parlt of the 

proceedings  was t o  the effect tb’at.  your  expenditure  would :be eight 
million d.olllars in  irrigating 220,000 acres, which would amount to  
,k)etween thirty anld forty ,dollmars per acre. That is the limit of your 
expenditure per acre  at  .presen,t?” 

M v .  N ~ ~ e l l :  “ That is  what ‘we have  placed 5befor.e Congress.” 
The  Board of Consulting  Engineers of the  United  States Recltt- 

mation  Service, in reporting upon the  Milk  River  project,  expressly 
state  that  it i s  impracticable  to  irrigate  the  bench lands, and  it  has 
always  been clearly understood  that  their  irrigation  project  comprises 
all  the  available  irrigable  lands  in  thc  valley.  The following extracts 
arc taken  from the United  States  Reclamation  Service  Reports. 

Mr. Newell:  “ Ees.” 

EXTRACTS FROM UNITED STATES IIE(’L.\XIATION  SERVICE  REPORTS. 

1st  Annual Report, 1909. 
“The  Milk rive’r  is  bounded by high cliffs on either  side, 200 feet 

more or less in  elevation,  from  where  it  crosses  the  international  line 
and enters the tJnit,rd  States for the last time down to  Yantic,  ten 

S4318-4 
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miles east of Havrc. A t  tfle lattcr  poin8t  the va’llcy broadens, and thc 
relative  hrights of the  bluffs decrease,  and  there  is  to  be  found  here 
opportunity for diversion  to  the  agricultural  lands of the Lower Milk 
River  valley. h nlap of this  vicinity  is hein:$ made, and a study of ihis  
wil’l show the  extcnt, of land that  can he reclaimed, and th’e general 
locations,  gr:dw and sizes of tile diversion  cansls.” 

2nd Are,zual IZcport, 1803. 
“ Surveys i n  Lowcr Milk  River Vallcy--Tlle grcatost  amount of 

field work during 1!?03 has heen dor~e  in  the  scction that i t  is pro- 

separate diversion schemes  from  Milk  river.  This  strearn,  afkr cross- 
posed to  reclaim. Two divisions  are  here  notcd  also,  based on two 

ing  the  int,crnationnl  line  into  the  United  States for thcl last  time, con- 
tinues  in  a  deep  valley for sixty  nlilcs or more to a point :I short d i s -  
t;mcc k1~1Iow H’avre. H,cre the re1:ttive heights of the  hills clecreasc, 
and tho  vnllcy  broadens. 

‘‘ Ten  miles below Havre, or  near  Yantic, a survey  for a diversion 
canal was  rtlacle on  thc  north  side of the  rivcr. A h e  was first  run 
on  it grade o f  one-half folot to the  111il~e to seme if the tbenmch.es lower 
down the  river coltld he reached.  This was founjd t o  he in~possibla 
owing t,o ‘the slight fall of the  river.  The  l’ocation is along  side-hill 
most of the WILY and construction wonl,d be  expensive.  From  this 
survey  it W R S  found that  only the bottom  lands of the valley  could 
bc? scrvetl  and  anothr?a  lower  line was tltercfore  run and contoured  on 
a sca4e of 500 felet to  ,the incsi-1. From  this  surv’ey  estimates of the 
cost of construction  can be made.” 

101h Annual Report,  1910-11. 
“ Irrigaf~lr a rm in proje8ct  is 207,600 a,cres.” 

No definite  information of i r r i p b l e  areas,  apart from the 220,000 
:~c‘res  included in the  Reclnmation iroject, was givcn by Mr. Newell, 
or by Xr. Connor,  or  otllcrwise O I L  behalf of the United States. 
I+hcrytlling beyond that  arcn is purcly cor~jcctural  and  uot  bnscd upon 
actual surveys. 

IV:\TEIt , ~ I ’ I ’ I ~ O I ’ I ~ I . ~ T I ~ ~ ~ S  OTHERWISE TIIAK DY TLECLA;\IATION SERVICE. 

1’;tgC.s 57 ant1 58. 
(I. 71)) .If,. 1fuc.lrcnc‘s: “What other  claim:~nts  are  there on tl1e 

considered in  this  matter?” 
Milk river propw, outside of the 1Zeclumation Service, that  have t o  be 

A .  (I!/ Jfv. X e r r : c , L l :  “ There  are,  first,  any  claimants who may  have 

these  canals have been buiflt. They woulmd claim nnder Montan:& laws I 

built  shorter canals arid who have  never  put  the  matter on record that  

as having  co~npleted and put  the  water  to  we.  There are others  who 
have filed under Mon’tansl laws and of whom we have  no  record.  The 
Unite,d  States  has  claimed any additional  water  which  is  not a1re:dy 
claimed hy these  prior  appropriators. . . . We have endvtt- 
vowed, so far as w t ’  can, t o  ascertain  the aggrsegiLte of these claillls 

to  tell  where  these claims begin or end . . . . \Yc I I ~ L V O  
:lnd we lla,ve thcnl  in t o r 1  large volumes and  it  is almost inrpossihlcl 

endeavoured to ascertain anrl consolidate  the larger clain~s  and 1t.t t h t l  
smaller  ones take CRI’P of t l lenrsc~lvee.”  
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r a g e  59. 
M r .  Sc~cc371: " I an1 informed  that the amount of these  claims  is 

about " 15 s,eclond-feet " outside  the  large emanal's. 

Page 62. 
The  following cxxtract from  the 7t.h .4nnnal  Report of the Reclarna- 

tion  Servicc  gives  details as to tltse large  canals  on  the  Milk  river and 
its  southern  tributaries:-- , 

" A t  the  time  authority was given,  in  March, 1908, for con- 

adjudication of the  rights of all private  canals  would  be  necessary 
struct,ion work on  this  project.  it was understood  that a general 

in  order t o  determine  the order of their  priorities, but mor'e espcci- 
ally to 'establish  the  anlomt of watcr  to  which  each  ditch was 
entitled. In  order to avoid the  expense  and  delay  t,hat  would 
necessnri,ly rcsnlt  from an adjudiration of these  rights  hy  suits  at 
law, as well t ~ s  to  expedite  the  construction of the Dod'son systcnr, 
certain  articles  of  agrcvment were drawn  under  date of May 2 3 ,  

1908, brtwcen  various  private canal companies  in  the  vicinity o f  
Chinook a ~ l d  Harlrnl ,  parties of the  first  part,  the  Upper ant1 
Lower Milllr river  watcr  users'  associations.  parties of the second 
part,  and  the  United Statcxs, party of the  third  par t .   This   ayw- 

water shall be provided in  t h e  channcl of Milk riv6.r from Bt.  
ntent provitlw in  effect that  a s  soon as an ,adequate supply o f  

Mary river, or  els~ewhcrc~, th,? owners of the  various  private canals 
will cxecute  and  deliver to  the TJnited  States  convcyance of t h ~ i r  
present  water  rights. danls, tlitchcs,  ,reservoirs tmct struc8tuws cov- 
ering lands imn the  Milk  River  valley  susceptible of irrigation  from 
the propos,ed government  irrigation  systems . . . . .  
The agrwrnent further  provides  that  the  present  approprilations o f  
the  ditch  owners  shxll he measured hy maximum  capacities o f  
their  ~tlitche,s as estirnaltcd in  the foJllowing table, and  that t l t r  
acreage  hithert~o  irrigat,cd shall he considerled those shown on the 
tahle. 

Company. 

Fort  Rellcnap Canal  and  Irrigation Co . . . . . . . . . . . . . . . .  
Wintrrs, Andorson  Ditch Co . . . . . . . . . . . . . . . . . .  
Paradise Vallng Ditch  and  Irrigation Co. .  . . . . . . . . . . . .  
NPW Harlem  Irrigation Co.. . . . . . . . . . . . . . . . . . . . . . . . . .  
Cook8 Irrigation  Company  (tributary). . . . . . . . . . . . . . . . .  
Matthewson  Ditch Go. (tributary). .................... 
Wrst Fork Ditch Co. (tributary) . . . . . . . . . . . . . . . . . . .  
Fort Belknap  Indian Canal". ..................... 

Total.. . . . . . . . . . . . . . . . . . . .  

130 
1% 
19 

50 
53 

28 

126 
13 

450 
-" I 

+ Only  abont 15 second-feet are or can be used. See  evidence, page 301). 
" 

" Of that total  quantity of 450 s.econd-f,eet, t he  first  four  and the 
last  named  ditch,  only,  draw  water  directly from Milk  river; the 
other., 111 :L total  quantity ~f 91 second-faeet, drmv  fro8m triibutaries. 
leaving 359 second-feet  only, a z  prior  appropriations  from Milk 
river." 
S431X-46 
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The  claims on  the  Nilk  river  therefore  aggregate 359, and 011 the 
wutherll  tributaries (91 + 15) 106, viz., a  total of only 465 second- 
feet. 

Page 33. 
No valid  objection has been  raised to such use, a d  the ch,annel 

capable of carrying a considergble  volume of water,  and,  in  fact, do’es 
,carry durin,g th8e flo,ods 1,000 or 1nore second-feet. 

No obligation  rested upon Calladti  to  show C ~ U S C  why  it  should  uot 
grant   the use of Milk  river  chaunel  to t,he United  States  for thc 
carriage of water  through  Canada;  therefore, the statement “ 1 1 0  

valid  objection ” is  somewhat  misleading. The cash  value to thc 
United  States of this  concession on the  part of Canada is many  
millions of dollars.  According to the  figures  given  in  the first n n r ~ u a l  
report of the  Reclamation  Service for 1902 the  cost of the  St. Mary 
diversion work was  estimated  at $924,000 and  the  cost of the  “All- 
Montana”  canal   a t  $4,600,000, or five times as much.  The  first  csti- 
mate  has been exceeded  to  such  an  extent  that  the cc,st of the  altcr- 
native  would  be  clearly  prohibitive.  The  difference  between the two 
represents  the  value of this  concession by Canada  to  tho  United 
States.  What  does  Canada  get  for  this concession, according  to  the 
United  States’  interpretation  of.  the  treaty ? 

This  concession  constitutes a very  important  part of the  agree- 
ment  reached betweell the  two  countries  and has very real  and 
tangible  value  to  the  U. S. Reclamation  Service. 

Surveys  were  made  by  the  United  States  authorities  beginning 
in  1900 to determine the feasibility of augmenting‘  the  erratic 
flow of Milk  river  upon  which  the  Milk  river  reclamation  project  is 
dependent  for  water  supply.  These  surveys  indicated  that  the  only 
additional  water supply must be obtained  from  St.  Mary  lakes  aud 
river  in  Western  Montana,  unless  resort  were  had  to  extensive  storage 
works  on  the  upper  and  middle  courses of Milk  river. This latter 
alternative  does  not  appear  to  hare  been  given  full  consideration. 

A reservoir  site  was  located  and  partly  surveyed  at  Lower St. 
Mary lake  and  surveys  were  made  to  determine  the  most  feasible  and 
economical  method of diverting  water  from  this  reservoir  to  Milk  river 
in Montana.  The  various  possibilities are described  in  the  published 
reports of thc  Reclamation  Service as  follows:- 



1 .  DIVERSION  FROM  ST. MARY LAKE TO THE  NORTH OR 
SOUTH  FORK OF MILK  RIVER -4ND ALLOWING I T  TO RUN 
THROUGH CANADA  TO THE  LOWER  MILK  RIVER VALLEY 
IN MONTANA. 

1st Anmual IZrport, U.S. Rec lamat ion   Serv ice ,  190%. 
(a) " A  reconnaissance  was  made  down  Milk  river  in  Canada  to 

ascertain  whether  water  could  he taken out  of that  river  on  this 
course. It was evidently  i.mpractica'hle  to do this,  except  at or near 
the gap through  'which  .the  Great Fa4ls and Canad3a railroad  passes. 
It is prdbjable that  such a divesrsion cannot be ride, but  Ithis can be 
determined  only  through a careful  survey  in  .that  part of Canada. 

" From t h e  dam  (at mor near  the out1,et of St.  Mary  lake) the canal 
line  will  continue d,own th,e east  bank of t:h'e river .a ,distance o'f 7 
miles,  then  turn  east,ward  and p a s  through  a  gap  known  as  Spider 
Lake  Gap. T,henee it will continue in a general  nrortheasterly  direc- 
tion for a dishanc'e 1o.f 27.4 miles, or to  t,he  North  Fork of Milk  river. 
The  l'ast  step  in  the  construction of the  'canal bo aeach the  North 
F,ork will 'be the  dropping of th'e water 180 'fe.e.t to the  level of tbe  creek. 

" Thle following  table  gives th,e estimated  cost of eonstruetion of 
thi's  portion of the  line, drlopping the .water to  the  North  Fork, as 
described :- 

ESTIMATED COST OF ST. MBRY DAM  AND  CANAL TO NORTEI FORK OF MILK 

RIVER. 

Dan1 and *head gates.. . . . . . . . . . . . . . . .  .$250,000 
Head  to  Spider lake.. . . . . . . . . . . . . . . . . . .  245,100 
Spider  lake  to drop a t  Nor.th FoTk.. . . . . . .  288,400 
Drop at  North  Fork.. . . . . . . . . . . . . . . . . . .  16,040 
Two sets of ,waste  gates  on  line.. . . . . . . . . . .  4,000 

$803,540 
Engineering  and  contingencies.. . . . . . . . . . .  120,530 

T'otal.. . . . . . . . . . . . . . . . . . . . . .  .$924,070 

1 .  Or, alternatively, 
(;b) " Instead of dropping  the  water intlo the Nor,th Fork,  it .could 

Ibe carried  across thast stream by means .of a pr,es.sure pipe or inverted 
siphon. The invert of the  siphon woul,d be 181 feet  and  the  horizontal 
d,istance  from  the  intake to  the  outlet 2,638 sf8eet. It i s  pr,oposed to 
carry  the  water acro.ss thr'ough  thr'ee  pipes eac.h 7 feet  in  diameter. 
The  fall  from  the  intake ,to Ctbe loutlet IwPl1 'be 6.2 feet,  the  inverted 
siphon t o  be of wooden stave  pipe, as ,siph,ons of that  character  have 
been 'found very suocessful  for  engineering  purposes in the Wes8t. 
The co'st of this  inverted  siphon will be about $67,000. 

" Seven  miles ,b$eyond the  North  Fork  the  canal would, pass through 
what  is kn.own as McLeod Gap, w'here occurs the greatest dlepth of 
excavation on  the  entire  line,  amountin~g to 167 fe>et. A few miles 
t-wyond, the wlater eould  be  turned intlo th'e  Sout'h  Fork of Milk 
niv,er, making  the  total  length of the  canal  and  siphon  from th,e head 
on St. Mary river 43.8 miles.  The following talble shows  the  'esti,msted 
cost of this  line :-- 
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ESTIli.4TED COST O F  ST. M A R Y  DAXl AXTU' CINAC TO SOUTH  FORK OF MILK 

RIVER. 

Dam and h e a d  gates . .  . . . . . . . . . . . . . . . . .  . $  250,000 
Head to  Spider l ake . .  . . . . . . . . . . . . . . . . . .  245,100 
Spider lak,e t o  N'ort.11 Fork o f  Milk rivcr. . . .  288,400 
Two sets ,of wast.e gates.. . . . . . . . . . . . . . .  4,000 
Siphon, North  Fork.. . . . . . . . . . . . . . . . . . .  67,000 
N0rt.h Fork .to South  Fork of M i l k  river..  . .  360,800 

$1,215,300 
Contingrncie~ . . . . . . . . . . . . . . . . . . . . . .  121,530 
Engineering.. . . . . . . . . . . . . . . . . . . . . . .  60,770 

Total.. . . . . . . . . . . . . . . . . . . . . .  .$1,397,600 

' I  If  ,th,e \vut,crs are permitted t o  enter th,e North  Fork or the  South 
Fork, t)ley  will  find t.heir 'way intmo Canad'a ;before they  can Ihe used 
in th,e lower valley of Milk  river,  ,but  it  is  believed  that t:hey carulot 
I,? tjiyerted in Canada before they  return t'o the United States." 

2. ALL-MONTANA CANAL. 

(a) '. If it is desired to keep  the  water  in  the  United  States,  the 
canal would ]lave t o  be  extended  farther  east. For tshis ex'tension 
several ToUtes are available. After crossing  the South Fork  the  canid 

ulltil t he  ridge  s,eparat,ing t h e  Milk  river  and  Marim  river  drainages is 
bvollld continue  in a general  north-east.erly  direction  for 1913 Iniks, 

passed. At that  point t w o  routes  are  offered: 

nlately  paralleling  the  international  line, for a distance of 200 mile3 . " ( I )  Continue  the  line in a  general  easterly  direction, approxi- 

until Sage creek, a tlributary of Lower Milk river, is  reached; (2) bent1 
the  line aoutlrward :md continue  it fo'r 25.9 mi',es, until (Cnkbank cneek 
is reached,  the waster to  continue  down  that  strcam for 100 miles, mort'  
or  less,  being  diverted  again  near  the  mout'h of Willow  creek and 
carried  in an artifi'cial  cllannel  for a distance of about 75 miles,  urltil 
it is turned  into  Big  Sandy creek, a tributary of Sage  creek. 

that  is, with a  general  easterly  direction.  Sixty-four miles from the 
" During 1901, a line was surveyed 011 the  first-lnentioned plan. 

head of thc  canal  the  line  came  to  the top of a bluff, over whieh  it 

beyond  that point another bluff was  reached,  and a second drop of 1:J6 
would be  necessary t o  make a drop o f  205 feet.  Twenty-three  miles 

[eet would he rcquiretl. It was  found  ,that  th'roughout t'he remainder 
of  the length it would be necessary to  make similar  drops. varyin,: 
Iron1 15 feet to  more  than 300 feet, due t o  the  great  fall of the  country 
tl~rough  whicll  the  line pas.sed. 

Sage  creek was' not reached  during the survey of itlle last season. 
l)ut sufficient work wan executed  to  show  that a canal  lnore than 250 
miles in lvngtph would be necessary  and  that  the  cost of construction 
\voultl be  prohibitive; also, 011 account of its  great  length, a very  large 
percentage of the  water  taken  in  at  the  head would be lost  by  seepage 
arid evaporation before the lower country was reached.  The  following 
is a Tough estin1at.e 'of the cjost of this  line from the head 0x1 ,St. 
r iver to  Sage  creek: 
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ESTJJr,iTED COST O F  ST. hIAllYS 1 ) A M  A M )  C.\SAL FROM TIIE TIEAD TO 

S.4GE CREEK. 

Dam  and  head  gates.. . . . . . . . . . . . . . .  $ 250.000 
Head  to  North  Fork of Milk  river.. . . . . . .  533.500 
Two sets of waste  gates.: . . . . . . . . . . . .  4,000 
Inverted  siphon.. . . . . . . . . . . . . . . . .  67,000 
North  Ebrk  to fj.onth Fork of Milk riv,er.. 360,8(K) 
Regulating  gates  at  South  Fork.. . . . . . .  5,200 
Sou't8h Fork 'to first tlr801p, 20 miles, a t  $12,000.. 340,001) 

First  drop t o  'second  drop, 22.7 miles, a t  JGl0,OOO 227,000 
First   drop..  20,0(H) 

Second  drop t o  reservation  boundary, 22.7 
Second  drop.. 20,000 

miles,  at JGl5,OOO.. . . . . . . . . . . . . . .  .340,500 
Reservation  line  to  Grea.t  Falls  and  Canada 

Drops No. 3 to 8 (six)  at $5,000.. 30,000 
Railroad, 35 miles, a t  $12,000,. 420.000 

Siphon  railway  coulee.. . . . . . . . . . . . . . .  280,000 
Grrnt Falls and Canada  Railroad t o  Sage 

creek, 100 miles,  at $12,000.. . . . . . .  1,200,000 

. . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . . . .  

. . . . . .  

. . . . . .  

3,996,000 
Contisngencies and  engincering. . . . . . . . . .  604,000 

Total.. . . . . . . . . . . . . . . . . . . . .  4,600,000 
" The  line  just  described  is  not  considered  feasiblt.  on  account 

of its length and  the  great 'cost of construdion." 

2. MARIA8  RIVER  DIVERSION CANAL. 

with  bopographic  and  general  maps,  a  more  feasible  route  may  have 
(b)  '' From  a  study of last  season's  work,  taken  in  conjunction 

heen  found. I t  is  to  turn  the  water  into  Cutbank  creek  and  redivert 

13ig 'Sandy  'creek, 3 tributary of Milk  'river. 
i t  f rom Marias  river, 100 miles  or  more below, and  thence  carry it t o  

" During 1902 parties were investigating  the  possibility of storage 
in the  upper  basin of mthje "'arias, while  other  parties  were nlakting 
qurveys of the  lower  Marias,  in  order  to  find, if possible,  a  point  where 
it feasible  diversion  could  be  made  for  a  canal  to Big Sandy elreek." 

The " All-Montana " canal was abandoned on  account of its 
excessive  cost, the  estimate of which  was $4,600,000, and the probable 
actual  cost  far in execss of that  amount. 

The  " Marias  Route" was also  abandoned 011 account of its high 
c-ost-never actually  estimated so f a r  as the  published  reports show- 
and  the  great  distance  tho  water  would  require  to  be  carried  before 
reaching  the  lands  to  be  served. 

There  rcmaincd as the  only  really  practical schemcl the  possibility 
of diverting  the  water  stored in St.  Mary  lakes,  or talrcw directly 
f rom St. Mary  river, t o  the  North or South  Branches of Milk  river 
in  Montana and  conveying  it in  the channel of Milk river for a dis- 
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tancc of some 216 miles  through  Canada  and a further  distance of 

about 100 miles in  the  channel of the  samc  stream  in  Montana  to  the 
point of use. The  Nortb  Rrancll  route w a s  apparently  selected :M 
the  more  satisfactory.  This  was  estimated  to  cost  some $924,000, 
representillg a diversion  dam at  or  near  Lower St. Mary  lakc, some 
2(i miles of canal,  structure,  etc. t 

I t  was of course,  recognized  that  the  consent of Canada would 
be  required  for  the  use of Milk  river  channel in Canada  and  it is 
only  reasonable to  amume  that  thc  Unitcd  States  authoritics  also 
rcalizcd  that  Canada  would  expect to  receive  and  would  be  entitled 
to  compensation of some  kind,  in  view of the  fact  that  the  water  to 
bo diverted  from St. Mary river  would, if undiverted, flow into 
Canada  and  be  available  for  use  through  the  Alberta  Railway t ~ n d  

Trrigation  Company's  canal  system  or  extensions of that  system. 
The  officers of the  Reclamation  Scrvicc  seem  to  have  assumed 

that  Canada's  consent wonld be  given,  as  they  appear  to  have  com- 
pleted  their  surveys,  located  their  dam  and  canal  and  actually  to 
have  commenced  construction  as  early  as 1901i, although no agree- 
ment  with  Canada  was  made  until 1909, and  the  negotiations  leading 
to  the  present  treaty  were  not  actually  begun  until 1907. 

Throughout  the  trcaty  ncgotiations  in 1908 and 1909 the  Canadian 
officials clearly  realized  the  value of this  privilege  to  the  ITnited 
States,  and it was  repeatedly  referred  to  in the correspondence and 
in the  discussions  with  the  United  States Officials. 

S T A T E M E N T  BY THE A T T O R N E Y  CENERAT,  FOR 
MONTANA. 

Page 74. 
4 4 ~ .  KeZZu: " I t   i s   not  my view that purely local water  rights  have 

any  bearing  on  this  hearing. . . . . . . . After the  water  crosse~ th.e 
line  into  Canada or into  Montana,  it  then  becomes  a  local  question 
as to  its  distribution  in  the  states." 

This  is  correct, but all  facts  have  to  be  considercd  in  order  to 
enable  the  Commission to  pass on '' beneficial use." 

E V I D E N C E  O F  MR. CONNOR. 

APPROPRIATIOSS IN XIOSTAS.4 ON TRIBUTARIES OF M I L K  RIVER RISIKG 1s 
CANADA. 

Page 95. 
.Mr. OOWWI': " On French,man riv8er we 'found  that we would elon- 

secontl-'foot to 80 acre3 was our  duty of water. 
sider an valid  right of 374 .cubic f w t  per  second. . . . . . . One 



Page 96. 
I' Would equal 3,000 acre-feet. . . . . . . .  The  North 

Fork of Milk  river,  which  you  call  Battle  creek, 13f second-feet;  the 
West  Fork, w.hioh is call'ed LodKe .creek, l8f s~Eclond-f8e~et; Wshite.water 
creek. 25 second-feet; Rock creek 1104 second-feet. The total Is 203 
sscond-feet, or 24,360 acre-feet, aipplicdble to 16,240 acres." 

APPWPRIATIONS IN TIIE UNITED ST.\TES ON THE C.iN.iI)I.kN (EASTERN) 

TRIBUTARIES OF TEIE J r I m  RIVER.  

Page 2%. 
Mv. illclrznes: " Mr.  Connor, who is one of your  engineers, I under- 

stand, went, through  that  report  (6th  Annual  Report of the  State 

to  the  tributaries of Milk  river  which  head  in  Canada,  namely, Lodge 
Engineer of Montana)  and  gave us a summary of the  records  relating 

cfeek,  Battle  creek,  Whitewater  creek, Rock creek,  and  Frenchman 
rlver.  Have youc,po.t th'at  summary  there?" 

dlv. ( ' o n m v :  The  )list inclluded the  tot.al triNbutari,es to  the  main 
tributary of the  river,  like,  say, Rock creek. It also  included  the COU- 

to  the  Milk  river,  and  th,e  appropriation  examined  was  the  total  appro- 
lees  and  tributaries  to Rock creek  which  formed  one  branch  and  basin 

prieti,on  within Rock crwk  :bash,  tinbutary  to  the  "Bk  river  in  the 
United  States  and  not  in  Canada. 

Mr. Maclnrms: " It covers  each of these  creeks  and  its  basin: 
Acre-feet. 

per  annum. 
Rock creek . . . . . . . . . . . . . . . . . . . . . . . .  13,300 
Frenchman  river.. . . . . . . . . . . . . . . . . . .  4,590in U.S. 
W h k w a t e r  creek . . . . . . . . . . . . . . . . . . . .  3.000 
Battle  creek . . . . . . . . . . . . . . . . . . . . . . . . . .  1.600 
Lodge creek . . . . . . . . . . . . . . . . . . . . . . . .  2,200 

Total . . . . . . . . . . . . . . . . . . . . . .  24,600 
acre  feet  recorded  on  the  tributaries of the Milk river  which head in 
Canada." 
Page 298. 

Reclamation  Servioe  engineers  in  the fieM, who  made  a  carefuI  table. 
Mr. C o l t n o ) ' :  " My report ,was based upon  investigatimx  by  the 

I t  is  a  summary of the  ten  large  volumes of which we have been 
speaking." 

for adjudication of the  water  rights on the  tr ibutarks of Milk  river 
Mr. Connor: " The cihjlect of this  investigati,on  was  to f,orm a ,basis 

in the  United  States. . . . .  During  the  wasons of 1911 and 1919 

t.ion Service madte this  careful  survey,  first  taking  the  record of the 
and  the  spring of 1913 t w ~ o  or three  assistmt  engineers  in  the  Reclama- 

appropriations from th,e c,ounty  record  and th,en going  into  the field 
and examinin4g on the  ground,  taking  photographs of the  imprave- 

as constructed,  to  determine  upon the amount of wat.er put to bene- 
nlents ansd making  maps of the  irrigable  area anti canals  and  ditches 

ficial use i n  these  various  tributarips." 

EVIDENCE O F  MR. BIEN. 
Page 202. 

Reclamation Bervitce hav'e  acquired  on  the  St.  Mary ,and Milk rivers 
Mr. Bien  was  asked by Mr.  MacInnos $0 define Ule rights  the 

and  their  tributaries i a  the  state of Montana. 
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I can put  in  eviden'ce  the  dates of th,e  notices of appropriation and 
Bfr. L'ien: '' I cannot  givc you the  'exact  amounts . . . . but 

the  amounts . . 
Millr river  was  in N'overnber, 1003, . . . . . under  the  usual  law 

. . Our first olairn of appropriati7on on the 

notice at  the  point of 'diversion, the filing in  the  county 1Tecords within 
relating to water  rights  in  Montana,  which  required  the  posting of a 

t,werlty days, and the bc'ginning of work within  forty  days  thereafter. 
The work reallly bald begun before the  notice warns powt,ed, because we 
had d0n.e a great deal in  the way of survcyillg and makin~g  investiga- 
tions . . . . . 111 1905 the state (Montana)  passed  a  law  giving 
special  privileces,  or you ~ui,cht say making  special arrangen1,enIts for 
appropriations by the  United  States,  recognizing  the fecit that   i ts  work 
was  very  large  in  extent  and  in  quantity, and that  it  would n o t  be 
feasible  to (lo very nluch in the  way of constrwtion  in  the  first  forty 
9r sixty 'days, so that  a law  was passrd providing  that  the  United 
S'tates  could Ilol~d the  as ters  so claimed for three  years. . . . 
That  is  Section 4846 of kht. Montana Code. . . . . After (his 
haw was ,paus.ed further  c~ainls were fil'ed, and the rig& has been 
ctwefulLy k q t  illive ad1 the  time by filin: in  accordanc'e  with  the  law 
after  th,e  three  years had expired." 

Mr. Macln~ter:  "You simply go on making  further  filings  even 
though the work is mot d'one?" 

Mr. Bicn:  " Pes, that  is  quite a corr~n~on  practice." 

The '' right  has bccn kept  alive,  although  the m:\ter, o r  the  most of 
it,  has  not  even  get been applied  to  beneficial use; in  other  words,  the 
TZeclalrlatioll Service  claims  rights  to  water  under  Montana  laws 
which  it, iu  dfcr t ,  was  indisposed  to  recoguizc, i n  so far as the 
Canadian Carla1 (lorupany w a s  concerned,  prior  to  the  malting of the 
treaty.  Thc  attitude of thr  Ikclmlation  Service  at   that   t ime  was  that  
the Carladial1 c m a l  was only entitled  to  protection t o  the  cstent  to 
which  it  had  ac.tu:~lly  npplied  water to  beneficial  usc. 
Page 294. 

it notice as I speak of, relates  back to the  date of possting of the l,aw 
is  complied  with;  that  is, if reasonable diligen.ce is followled in  putting 
the  water  to benefitcia1 use.  The la,w expressly  makes th.at stat,ement, 
and, as far  as the  R,eclamation  Srrvioe work is  conoerned,  .there  cannot 

t h e  any  questiron about the  in~telligent  pr'osecution of the  work. . . . 
Our  filings cover all  the  waters of the Milk river Nand its  tribu'tari.e.s 
with  diversions at these  points where we are  building our  diversion 
canals. 

Mr. Sands subsequently (page 228 of Evidence)  criticized  the  use 
of the  term " grant  " as applied  to  the  Canadian  canals,  hut  Canadian 
water  rights arc cntitlcd  to  precisely  the  same  consideration  as is 
claimed by the R d m l a t i o n  Service  under  Nontana  law,  the  provis- 
ions of Carlndi;lu I ~ r w  as to filing, ctc.. having  beeu  complied  with. 
Page 295. 

valucs for irritc;rtion purposes of th.e northern : I n t i  3outhern  tributar- 
Mr.  Bieu w a d  aslrcd to  express  an  opiuion as to  the  comparative 

ies of Milk river. 

Mr. I ~ L w :  " Under the law of Montana  the  right  acquired  hy 'such 4 
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3fr. Bluz:  "It is a very  difficult  thing t o  say what are the coni- 
paratimve  irri,&le values of two or  thre,e  streams, unless they Vil'ry 
greatly  in  their regimcn, but  I sllodd  say  from  su'ch  knowledge as I 
have of those streams that  they  are  approxirnatcly  the same. They 
both  depend  upon rainfaltl and  much less upon  snow.'' 

f i r  vo lw 1uzTxs.w L S I ) I . \ Y  A ( X X C Y  CASAL. 

P q c s  300-1. 
.l/r. I l i c ' u :  " The  'Suprerne  Court of tlle Unitled Stat~ea rwogniz'ed 

t h e  right of that  Indian  canal  to  the full extent  clainled,  and based the 
decision  upon  their  riparian  rights.  Just  what  will be the  result when 
the  matt.cr  is  finally worked out no one can  (tell,  because if that  decree 
were enforcod precisely as it is drawn  mast of thc  private diltches that  
Ilavt: been i n  use there  for  thirty yeasrs, or thercabout,s,  would lose 
x11 their  water. . . . . . The  Indian  canal  takes a very small 
proportion of what, is recognized in   the decree, and probably will  never 
iucrease as long as that  is  Indian  land, be8cause the  Indians are not 
using tile wahers for  irrigatlon. The canal does not cover nearly as 
much  land 'as wouBd h,e irrigated  by  that  amount of water, 125 
,-econd-feet. Of t he  small area that  could he r,eached from .the canal 
the  Indians  are  using  hut a very  miall  proportion,  only 1,200 or 1,500 
ac1"es. if I a m  not, mistaken. . . . . This 125  ssecsond-f,eet should 
irrigate  something  in  th'e  neighbourhoo'd of 10,000 acres." 
Page 301. 

Mr. MafcIilnes jn'rlnircAd  wll'et.!lNer the 125 sec:ond-f.eet fmor the In,clian 
canal  was  included  in  the stiatement in  the  Sevmth  $nnual  Report of 
t i l t .  Rcclamation S.ervice, ~llalring I I ~  a totlal 'of 450 se,cond-f.e,et of appr'o- 
priations  on the Milk  river  and  its  trlibutarics  said  to be  in. existence 
prior t,o t h e  treaty. 

tllat t,hte Indian c:mal was  included. (See pagt~ 32.) 
Mr. Bien  thought  not,  hut upon consuli-'ing  thc record i t  wi~s found 

111 calculatillg  the  nmount of priorities on  Milk  river  and  its  tri- 
Lutarics in Montana prior to  thc  treaty,  this  canal  was  given a value 
of 125 second-fcct,  forming  part of the  total  amount of 480 second-feet , 
of priorities. The United  States  made  provision  in  the  treaty  for a 
recognitioll of 600 secolld-feet  to covcr prior  appropriations. It now 
appears that this canal actually irrigated only 1,200 to  1,800  acres, or, 
ill othcr words, rlsed only  from 10 to 15 second-fret, viz.: a difference 
of  m o w  than 100 second-feet. 

QUOTATIOX IW)JI I,ETTER FROM MR. c!. I). WALCOTT, m r r m  JANUARY 25, 
1002. (INTRO1)UCED BY JLII. \YYVELL) 

Page 357. 
" I n  relation  to  the  first claim, the situation should be clearly 

borne in  mind  that  the  'Canadian C'anpl ( S t .  Mary)  can  utilizc o111Iy 
the sunml,erfl'ow of the  river. Illoreov,cr, the  canal has sustained  csten- 
sive injuries .by t'he flood of 1902, the headlworks being dse.stpoyed so 
that   the  canad has  not  recently be'en in  use. 

"The only  objeation  apparently made to  ihe  construction of stor- 
age works on the St. Mary  lake  is  the fear tha t   in  some way these 

. . . . . . . .  . 
# 



~CCJ~I<S l l l i l y  in  t h r  r.enrote 'Ilture prevent  th,?  enl:trqert~cnt a n t i  e x : e ~ -  

a capacity of 400 cubic  feet  per fseconld, has  only  carried aholrt 125 
sion of now useless  canal  in  Canada.  This  canal,  although i t  c ln i :~~s  

cuhic  feet  per second, and  when  measured in 1901 hefore ilt was  ren- 
dered  useless  was  conveying only 66 cubic feet per  seeond. 

" The full1 capacity of this  canal as constrl~~c't,ed  is  mpplietl I.)p 

Kennedy creek an'd R'oundary creek. I n  .July, 1'302. the  former w a s  
rivers  entering below St.  #M#ary  lake,  the two Iarwst of thwc h i n g  

dis'charging 1,ooO cubic  feet  per  second,  with  an  average  lor t,he rnon'th 
of 600 cu'bic fzet  per second. Boundary  creek discsharges about  one- 
half t he  a m o u n t  of K8enne8tly #creek.  Dnring May, Jllnt. and .Jllly great 
quantities of w a k r  passed 'down St. Mary  river  from  these lower 
streams,  far  more thman the  capacity of ithe Canadian c i~nd."  

While  thcsc  statements  made by Mr. Walcott  early  in 1902 have  no 
bearing on the case now before  the  Commission, i t  is  considered 
necessary  to  draw  attention  to  thcir  inaccuracy. 

1. The  Canadian  undertaking  can  utilize,  either hy direct  diver- 
sion  or  by  storage,  all of the  rights  to  which  it  is  entitled  under 
Canadian  Irrigation  Law,  vie.:  the  total low watcr flow up to a maxi- 
mum of 2,000 second  feet. 

2. The  dam  aud  intake of the  Alberta   Rai lway  and  I r r igat io~~.  
Company's  canal  on St. Mary river were  injured by floods at   about  
the  date  lncntioned by Mr. Walcott,  but  the  damage  was  immediately 
repaired  and  the  canal  was  only  out of commission for a  brief  period. 
I t  has  never  since  been  out of commission. 

3. The  capacity of this  canal was never  limited  to 400 second-feet 
except  during  the  earlier  days of construction. 

4. The  t ime of measurement  referred to by Mr. Walcott mas 
obviously i n  1901, or earlier;  the  canal  was  then  being  constructed; 
i t  was  not  completed,  and  the  measured flow referred  to  was  probably 
only  being  used for test  purposes. 

5. Kennedy  creek  and Boundary creek  do  not  providc  enough 
water f o r  the  Alberta  Railway  and  Irrigation  canal. No such  claim 
is  now  madc by the  Reclamation  Service.  The  measurements  referred 
to  by Mr. Walcott  were  obviously  made  during an unusually  high flood 
which  can have continucd only for a few  days. 

STATEMKKT BY MR. SANDS. 
WATER RIGHTS OF 1 t E ~ ' l A ~ I A T l O X  SERVICE. 

Pa,gc 429. 
Ill?.. ~S'nuds: " I know o f  ,my knawledge, faom exa,minatiorl of the 

reoords,  that  the  Reclalrlation  Service filed upon #a ,large  quantity, 
prametically all th.e stream would  carry, of the  waters of t h e  Milk river, 
ass early as 1003. I know t h a t  they commenced their work of survey3 
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inmediately  afterwards and continued  it  diligently. I know that  they 
mads  later  filings  in ;l"J, and  even  later  they  made  other  filings, 
and they h a w  made recent  filings, for that m3tter.  I eta see 116 p m  
posle in  it, althotlglh it  costs  but t.wo dollam. I 'do not kno8w twihat their 
purpose  ,might {be." 

FLOW OF SOUTHERN TRIBUTARIES OF' iUlLI< RIVER IN MONTASA. 

Pages 430-'431. 
&11r. N u ~ d s :  " I t  is suggested 'by ,one witness, I do not kno8w but 

that  even  one of our #own witn,esses  said,  th'at the .streams f rom the 
north  and  south  are  ,practically  the  same.  Well,  gentlemen, fr'on11 
my own knowledge, I kno,w that  they are not. The streams f,ro.m the 
south flo,w from ,the  Hear Pa~w mountains,  which  is  quite  a  distinct 
chain of nlountains,  nortll  into  the :Milk river.  The  Little Rocskies 
are also a very pronmoun.ced and  rugged  mountain  'cha'in, but Bhey are 
not so long as the Bear Paws. The Swe,et Grass  hills  compare Well 
w.it'l1 the  Cypress  hills  in  (Canada,  but  the wakers ,friom the  Bear  Paw 
mountains Xoonstitute a very  llar~e  portion 'of the  water  that floiws 
into the  Milk riv.er, ~muc'h 1,arger than.  anything  that comes in h o r n  
the  north,  and tbe .&reams  are  very  ,much  steadier  as the mountains 
thlave mow  upon  them  until  quite ]late in  tbe Eseason. T'he r'ainf,all  seems 
t o  :be 'much  heavi,er, especi'alJy in  tbe  Bear Plaw mountains,  and  there 
are many  living  streams  from  that  source, wher,eas, the  streams h m  
the  north  are  n8early  all  intermittent  and  usumal,ly  dry up when  the 
weath,er  gets  dry  late  in  the  summer. 

" I call  attention to that  especially  (because a contrary stxteunent 
was  made  bere,  (but 'I believe  the phys'ilcal f'acbs and  the  data will bear 
,me out in  t:hat (fully.  The  streafms  that  come fro,nl the  ,south  are  far 
nlme  important  than those whim& come from the  north." 

Mr. Sands'  statement  agrees  with  the  Canadian  contention,  and  it 
is quite  as possible to  measure  such flow as it has  been  for  Canada to  
measure  the flow of thc  northern  tributaries of Battle  and  Lodge 
creeks  and  Frenchman river. 

Page 431. 
Mr. Sands ,outdined a  method of measurement  and  apportionment 

of t.he  waaters, to  Ibe carried  out under the  direction of the Con~niission 
;by  two practical  men,  who .mi,ght, perhaps, 'be stationed a t  Chinook, 
Montana, for tha,t  purpose. 

1111'. Sands: " The Fr,enclhman is w e d  very  largely by the  Cana- 
dians; 'we use  it  very  little.  Battle  creek  is  wed  very  largely 'by fbe 
ICanadimns, and we use it  very IitBIe, except upon the land  in  the lower 
end o f  the  ,stream, whSeh can  #be reached from the  St.  Mary'e  canal 
sys'tenl. On the other hand, Lo'dge creek, as i t  is ca811ed now,  is used 
extmsively :by t.he Americans,  ,while ntot nearly  as good a stream; 
the C'anandians have no dit,cbes  there of any conP8equeme,  only  one 
small one." 

Exhibits (' IC-1 t o  5 '), filed by Canada,  show  water  applications 
on  these  streams.  Mr.  Sands'  statement is not  correct  as  to  Lodge 
creek. 
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Page 435. 
Mr. Sclntls: " My kno,wledge ,of irrigation is that if land is irrigated 

early in  the season, w'hen we nearby always  have  water  in  the Milk 
River valley fro'nl the  running off of snow, ,for the irrilgation of graill 
crops,  and then sav,e the  later wnt,er for the  irrigation of alE,alfa fields. 
and use a little  int,ellipence in tllal way, we ne'ed not  suffer. As 
development increas,es and mort I ~ a n t l  is lhrought in, p e a t e r  care will 
hnv'e t,o h e  used in the  distribution of tih'e water, but  'at  present i t  
does  not seen1 to me that,  thwe s h o d t l  ,be w r y  rnuclll troubl.e, if people 
will only  try  to b e  ,fair." 
P a ~ c s  437-8. 

Mr. Sands rend fro111 vol. 328 #of thc  Pacific  Reports, paqe 275:" 
" A ri<ght obtained under the  statut8e  providing for the appro- 

priation 'of wa'ter nlny be lost thy a~bantlomnent or non-user for  an 
unreason xble time." 
Mr. Sands prooeedcd to  refer t.o the  caw of th,e  Alberta Raillway 

and Irrilqation candl taking  water froin Milk riv.er. and  stated that, 
water was tak,en out  tllroush  the carlad in 1004, over 10 years ago, but 
no t  since, and that t'h,e right should h,av8e been  declared  lost  aceordillq 
to the d,ecision of thc Snpr.errle Court of Montana. 

The proper  analogy in  this  case  is  the  rccord of thc   Rcc lanmt io~~ 
Scrvicc  water filings from Milk  river  and  its  tributarics ill Montana. 
Ihosc  rights have bccn kept alivc for  ycars  although  the  watcr 1x1s 

not bccn  applied  to bcllcficial use. The Nilk  river  canal  in  Canada 
is otlly onc  part of an  cstensivc  cntlal  systcm  ulldcr  construction by 
thc Alberta Hni1wn.y mid  Trrigation Company. That  company was 
granted :I pcriod of 15 ycnrs  wit,hin  which to complete  its  system. 
1 he mrnpmy's rights  cannot  in :my event be deelarcd  forfeited for 
11or1-use before the  expiration of that  period. 

Pa'gc. 439. 
Mr. ~ S u ? l t l s :  " Our  constitution  provides that there  must be a bene- 

ficial  use. I sllg,ct'st this' in Ior&er to give t,lw record of that.  canal out 
o f  Milk riv,pr #which has 'be.en refNerretl to so fr.equcmt'ly. If they  ever 
,n;nde a beneficial 11se, t,!le Oonstitution prtovid,es that  it must be shown. 
No hn<eficial  ust' was ever nl'adbe from  the .can:d, and. bherefor,e, for 
this reason 1 c l a i ~ r ~  no right \vans acquired." 

Itcfcrcrlce rnay again  be  made  to  Section 4846 of the  Montana 
Cod(>, undcr  which  thc  Rcclanlatioll  Srrvicc  has  kept  and  is  keepill% 
alivc :I valid  application  for  water  without  making  beneficial use 
tllerrof bvcauso of the irlcomplctc  statc of i ts  works. The pcriod 
;dlowcd to  thc  Canadian C ~ I I I : ~  (Iornpany for  construction  has I I O ~  

yet expired. 
P;tgcs 440-447. 

r ,  

r >  

On t h e x  ,pa3es 'Mr. Sands  presents a rccord o f  a so-called invsesti- 
gation  made {by 'a Mr. Jones of ,&I'ontitna, presunlak)ly at  the  instance 
of water  users in the Mi'lk River vdley,  of the  irrigation  projects 011 
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Rattle a n d  I,od8qe cr,e,elcs and the  Frenchman river in Canada. Much 
of the  evidence  is  ad~nitt,edly second-h,:md, althongh  in some cases 
\Mr. Jones personally 'saw 'the ditches. I n  all C : I S P S  the r.eeord is 
incomplete.  Correct and relialble evidfnce has1 (been furniah,ed  by 
Canada i n  &hibits " K-1 t'o 5.," put in  b y  )Mr. Drak,e. Thi's eviden,c,e 
is  reliable and is rlot 't):ls.ed upon  infor,nlstion 8furnish.etl shy others. 

Set. also Mr. Pctbcr's statement of the areas actwtlfy irri,gat,ed and 
the itreas irrijia'ble 011 these  streams (page 253 of Evitlencr). 
Page 447. 

Mr.  Rnl/ds: " The Canntlian  ditches, as a rule, are n'ew; most of 
t h ~ m  having h e n  conFtructet i  in the  last four years. They are ,well 
built,  with  plenty of f'ztll,  and 'as n rule will  carry 11111~11 ,nlor,e wat8er 
t h a n  is neces3nry to  irriwte  the  land und8e,r them." 

The Inrgc size of the  ditches is essmtinl f o r  thc utilization of large 
irrigating heads during thc brief period when water is  available. 
This  is universally rcgardcd ns good prncticc. 

lILI1IC,ARLE AREA ON ~ ~ l ~ X ~ C F I ~ I . i X  lllVER I T  ('.\X.\l).\. 

Page 448. 
Mr.  Sontls: " Fr,enJchnlan cre,ek. The {banks of this stretllll arc 

high ant1 diversions a re  580 diificdt  t8hnt it wil l  be POII IC  time (before 
the  land is sufficiently valuab18e to justify the expelme of any more 
diversion." 

This  statement is not corrcct.  There arc comparatively large 
arcm of irrigable land along the  vallry of Frenc lmar~  creek, as  may 
be  ascertained by reference to  the  evidcncc of Mr. Peters.. 

CANADIAN CASE-EVIDENCE IN REPLY TO POINTS RAISED 
BY MR.  NEWELL  AND OTHERS ON BEHALF OF 

THE UNITED STATES. 

EVIDEXE OF m .  B u m w .  
OKo(:llAPIIlCAJ~ DESCRIFTIOPZ. 

Pages 138-147. 

river drainage basins. 
Pages 138 to 147 contain a des,cription of the St. Mary and Milk 

THE I'OSSlIIIZITY OF IItILl~ATJiYG REKCII LAKDS .4l)JACIXT TO 

311LK RlVER VALT,I.:Y. ' 

Page 170. 
Mr. BurZe2/: jC It is a possibiIity, bu t  I do not  ihink  it is an econo- 

lie t o  the  north of Havre. . . . . . I do nct  consider that pumping 
nlic possmibility, to take it  out  above  Havre on those   l a~ge  flats  that 

is a very feasilble proposition fmor so.n~e ;years to conle. In lour country 
we do n o t  consider  it so, ant1 1 think mMont,ana is colllparahIme, so ,far 
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as  the  value of land arid water  rights  is  concerned. . . . . There 

the  expense of extending  large  canals  along  the  river  valley  over  a 
is a slight  increase (of irrigable  area)  possible, if they  care  to go to 

long  distance for comparatively  small  areas of land  which  are 
scattered." 

TllE I,I?I'IITS OF TITE M I L K  RIVER VALLEY. 

Page 149. 
Mr. B u W y :  " They  are deflned by  steep  valley  banks  rising  up t o  

the benoh  land.  They  lie as perfemctly level  pieces of land  and:  $he 
valley  banks  pitch  up  from  these  tp bhe bench  lands  on  the  river 
I)ilIlltS." 
Page 150. 

Mr. Burlr.?!: " I personally  think  that lthe United  States  Reclama- 
tion  Service  have  covered  all  the  irrigable  land;  that  is,  irrigable  from 
the economic standpoimt.  (i. e., 220,WO acres  included  in  the  Milk 
river  project). 

" I would  not  say  that  the  absolute  limit  is  that (220,000 acres) 
but  the  rest ,of the  land  is so divided  into  small  areas  and  scattered 
over  such  a  large  basin  that  it is' not economiclally possible to  bring 
it  under  an  irrigation  system." 
Page 175. 

Q.  by Ur. Bicu: " Have  you  any  idea  w'hat  the  privatv  irrigation 
area  is in Milk  river  in  Montana? " 

A .  7 w  Mr. Llzrrle?!: " I have  an  idea  from  a  statement  that  was  made 
in the United  States Geological Water  Supply  papers for 1906 on  the 
Missouri  river  drainage  bash. It was  not  thought  that  there  were 
over 50,000 acres at  the  outside  that  could be depended  upon t o  any 
extent." 

Q .  b2/ Mr. Bier(: " 'Do you  understand  'that  that  is  included  in  the 
220,000 acres of ,the  project?" 

A.  Mr.  burl^: " I slhould say  it  was  exclusive of that." 
Q .  W Mr. B h :  " Do yoy,know how muoh of that  is  in  Milk  river 

A.  by  Mr. Burl~2/: " I estimate  that  about 30,000 acres  in  round 

Mr. Bielk: " I believe that  is  correct." 

valley itself,  the old canal? 

numbers." 

THE 00NDITlOh' OF T I I E  ALBERTA 1LiILWAY AND lRKIGATlON RIVER CAKAL 

IX CANADA. 

Page 177. 
Mr. BurZq: " I t  will  'not  carry  water now, but  it  could be prepared 

to  carry  water  at  a  small  expense." 
Q .  bg Mr. Nands: " You think  it  would 'be practicable  to  carry  water 

in  there? " 
A.  bft Mr. I{urlc,~/: " I think so, yes." 

Page 178. 
Mr.  Sands,  in  cross-examining  Mr.  Burley,  stated  that  the  United 

States  furnishes  nearly  all  the  water for S't. Mary  and  Milk  rivers  at 
plaints' where  those  streams  cross  the  in(krnationa1  boundary,  and 
on  pages 178, 179 and 180 he  brought  out  the following:- 

Practically  all  the flow of St.  Mary  river  rises,  in  the  United 
B'tates ; 
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Arlr)o11t 80 per  cent of the flow of Milk river at  the  internationd 
boundary  (Eastern  Crossing)  rises  in 'the United  States: 

About 35 per  cent of the  total flow of Milk  river,  in,cluding  the 
eastern  tributaries,  rises  in  the  United  States; 

That  the  IJnited  St,ates furnishes between 75 and 80 per  cent of 
the  water of all these streams  crossing  the  international  boundary. 

Page 181. 
&. Ou 1111.. 8nrhd.s: ".Then I may  understand  you  that of the  wat'ers 

i n  contnov.ersy eiahty  per  cent  are  furnished 'by 'tne United StaBPs 
and  twenty  per ctent by Canada? " 

A .  W Mr.  U ~ w l c y :  " According to  our be'st estimate; yes." 

% % i k  it  is t rue  that  a large  proportion,  although probab1:V not 
so Per  cent, of the  water  referred  to  rises  in  the  United  States,  it  is 
wlfair  to  assume  from  this  that  an  equal  division o f  t h e  matws is 
fair,  or  more t h : ~ ~  fair ,   to  Ca~~;tdian  interests.  

The  assumptiou  that  water  is  the  lroperty of the  state  or  prov- 
ince  in  which  it  falls  in  the  form of rain, and that  no  servitude  rests 
upon such state  in  favour of a lower  riparian  state,  does  not seem 
to have auy sound fouudatioil. The contrary  doctrine  is e h d y  
established, i n  so far as the LJnited States is concerned, by the  deci- 
sion of the IJnited  States  Supreme  Court  in  the case of Kansas US. 

Colorado.  While  this  decision  has,  ~~aturally, 110 effect beyond  the 
limits of the  United  States  itself, and while  it  was  intended  to  deal 
only  with  interstate  streams,  it seems but   fa i r  in this  connection  to 
call  nttcntion  to  the  statement of Mr. John  Hay,  Secretary of State  
for  the  United  States,  in  his  letter of 19th  February, 1903, to  the 
Ilritish  Ambassador,  the  following  paragraph of which  seems  pecu- 
liarly  appropriate. ( S e e  page 117 of the  Zvidencc). 

the  laws  concerning  the  rights, to the  use of water  as  recognized hy the 
" I t  is proposed  to  deal  with  this  mattey in  strict  conformity  with 

courts of the  arid  region,  both  on  this  side of the  international  bound- 
ary m d  on  the  other.  The  principle  may  be  stated  in  the  language of 
Sechion 8 o f  the  Reclamation Act of J u n e  17, 1902, (32 S'tat. 388) :- 

" That  the  right  to use of water  shall  be  appurtenant t o  the 
lands  irrigated and beneficial  use  shall  be  the  basis, t h e  measure, 
and  limit of the righ't." 

I t  WUH eviclcntly t l~c   in ten t ion  of Mr. Secretary H a y  tlmt  this 
case should be dealt  with a s  if 110 international boundary existed, 
and in  conformity  with  the  laws  governi~~g the use of water in   the  
semi-arid  districts of tha  United  States  and  Canada.  These  laws  arc 
practically the same in  princi1)le  in loot11 countries  and  clearly rccug- 
rlize the validity of prior  appropri a .  t '  lolls. 
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It seems  to  be  established  beyond question that  :- 

( a )  The claims fmor rights t o  watNer from Milk river in Montana 
were of earlier  date t h : r n  nlost, if not a l l  of th,e s i n d s r  claims it0 lwatter 
from that  &earn  in  Canada. 

Marv  rlver  arc of CBarlier date  than  anv  recorded  in  the  United S€atc3a, 
(b),On  the  other  hand, the 'Canadian claims to  water from St. 

the claim of t he  Alberta Railway  and  Irrigtltion  Company having h e n  
properly recorded 1lndt.r Canadian laws  in 1899, whereas  the  rlaim of  
t,he Unitrd  States  Reclamation  Service,  which is the only  other  claim 
of any considrrable nlorrlent, was not recorded in the state of Montitrlkl 
until 190:;. 

I t  would  thcrcfore tl1)pcar that a settlcment of the  case  along  the 
lirlcs  suggejted by Mr. Secrctary  Hay, and in  accordancc  with  the 
decisioll u f  thc United  States  Supreme  Court  in  the  case of Kansas 
us. Colorado,  would  result i n  full  and  cornpletc  recognition of the 
claim of the  Alberta  Railway  and  Irrigation  Compauy  to  the  total 
unappropriated  low  water flow of St. Mary  river  and t o  a quantity 
not  exceeding 2,000 second  feet  at  highwater  and flood stages of tha t  
stream.  Similarly,  the  United  States  could  probably  establish  a 
claim to practically a11 of the  uuappropriated low water flow of Milk 
river  (main stream). 

The  claims of the  United  Stat'cs  and  Canada,  respcctivcly,  to 
water  from  the  ISastern  (Canadian)  tributarim of Milk  river,  viz.: 
Lodge  and  Battle  creeks  and  the  Frenchman  river,  can  doubtless  be 
adjusted  to  the  entire  satisfaction of the  respective  claimants as there 
seems to  be  sufficient  water  to  satisfy  all  existing  claims. 

It is  submitted  that 110 country can afyord to  disregard  the  claims 
or rights of its  neighbows,  especially  in cases where.  such  claims,  if 
made by its own citizens,  would  be  recognized  and  protected  by  its 
own  laws.  Attention  may be called  to  the  fact  that  there  are  rnany 
other  points  along  the  boundary  between  the  United  States  and 
Canada  where  the failure to recognize  the  force of these  principles 
would work scrious hardship 011 thc one side  or  the  other. The 
Colurnbia river  in  British  Colnnlbia  and  the  state of Washington 
may bc cited a s  a case  in  poiut. 

l l ~ ~ ~ l ~ : . ~ l 3 I ~ l ~  ARE.\ IS (",\S.\il.\ 05 I<.\STf<:RN (('.WLti)l.\K) TLIIBUTARIICS OF 

1RZI1,Ii lUYlC11.  

Pages 186-189. 
Lodge creek. .  . . . . . . . . . . . . . . . . . .  7,433 acres. 
Battle  creek.. . . . . . . . . . . . . . . . . . . . . . .  9,359 " 

Frenchrl!an  river.. . . . . . . . . . . . . . . . . .  11,594 '' 
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Page 190. 
Mr.  Sands  asked Mr. Burley  if,  in  his  opinion,  it would be Inore 

feasib1.e to  assign  a  larger  proportion of the  Frenchman  and  Battle 
cre,ek t80 C;lnada,  and a ]anger portion of Milk  riv'er where  it crams 
the  Canadian  line,  and of Lodge creek,  to  the  United  States. 

Mr.  Burley's  reply  was  that,  speaking  off-hand, h,e thougl1t the 
statement  was  probably  correct. 
Page 196. 

Mr.  Sands  in  cro~s-ex,arllination of Mr.  Burley  inquir,ed  whether 
the  same use could he made of a  given  qumtity of wat,er  in  acre  feet 
in  a  stream  as  variable  as  Milk  river,  as  could be made on a  stream 
with a fairly  constant flow such  as the St.  Mary. 

A. Mr. BwZr?/: " I t  could hy  the  construction of reservoirs,  by 
which you could  flatten  out  the  stream flow and  average it up over  'the 
year." 

0 .  6u Mr. Bands: " But  without  these  reservoirs  it  would  not 'be as 
serviceable? " 

A.  h)/ -1-11.. Bztrlcv: " Certainly  not." 

1'OSSIBLE FURTIIElt I)EYELOPblEI\"T 1pi il1OPiTANA ON EASTERN (CANADIAN) 

TRIBUTARIES OF MILK RIVER. 

Page 151. 
Nr. Bur@: " Put  it  at  the  outside  figure, I sshould say from 10,000 

t o  15,000 aores  would he possible. . . .  . That  would be from 
20,000 to 30,000 acre-feet  additional  to  'what Mr. Cnnnor  gave  this  after- 
noon  as  having  been  beneficially  used. Mr. Connor's  figures  were 
24,360 acrse-feet. . . .  Batwleun 45,000 #and 55,000 'acre-feet pos~si~b1.e 
extension.  That  would  be  the  efttreme  limit for the  irrigable  area, 
including  what  Mr.  Connor  gave. 
Page 198. 

isn the  United  States  than  ,in  Canada;  the wpters of Frenchman  creek 
The  waters of Rock  creek  could be more  advantageously  applied 

could be more  hdvnntagoously  applied  in  Canada  than  in the United 
S t a k s ;  the  waters of Battle  crerk  could be more  advantageoua!y 
applied  in  Canada. 

M r .  Burley  undertook  to  hand  in  a  written  stat'ernent i f  Mr. 

not,  however,  suhrnit.ted  to  Mr.  Burky by Mr.  Wyvell. 
Wyvell  would  ask  definite  questions  in  writing.  Such  questions were 

DISCIT.iI{(;E O F  ALBEI(T.\ RAILWAY ANI)  IltRfGATIOK COAlPAKY'S CANAL. 

Page 161. 
7910..  . . . . . . . . . . . . . . . . . . . .  146,999 acre-feet. 
1911.. . . . . . . . . . . . . . . . . . . . . . .  117,950 
1912..  . . . . . . . . . . . . . . . . . . . . . .  103,395 '' 
1913..  . . . . . . . . . . . . . . . . . . . . . .  118,468 " 

1914..  . . . . . . . . . . . . . . . . . . . . . .  170,500 
(See page 249 of evidence.) 

and  Mr.  Peters  to show that  the  Alberta  Railway  and  Irrigation Corn- 
Mr.  Wyvell  endeavoured  in  his  cross-examination of Mr. Burley 

pany's  canal  from  St.  Mary  river  had  carried  water for the  irrigation 
of a  small  acreage in compmison  with  the  total  quantity of water 
claimed for it. (.See Mr.  Burley's  evidence,  pages 155-6,  160-1, 167-8, 
and Mr. P.etera' evidence, p ;qes  287 t o  28%) 
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The carrying caparity of the canal  during  the  irrigatioll season 
of 153  days  is  about ~100,000 acre-fect,  based  upon a present  maxi- 
mum  capacity of 1,000 second-lect flow. Therefore,  the  canal  has 
been utilized  to  about  one  half  its  capacity. It is being extended 
during 1016 to  serve  an  additiord 17,000 acres,  requiring 34,000 acre- 
fcct of water,  and  other large areas  adjacctlt  to the canal  will prob- 
ably  execute  water  agreements  in the near  fnturc. 

An  interesting  comparison  is  furnished by the  following  extract 
from the  13th  Arlrlual  Iieport of the  Reclanlation  Service 1013-14, 
gages 165 and 159, showing  the  development of the Milk River  project 
in Montana  which has been under  col~structiou  since  27th July, 1906 
nndcr sornewllnt similar  conditions. 

0 1 ' 1 ~ 1 ~ 4 ~ 1 0 ? i  A S 0  3SAIKTENdNCE. 

" The :ystenl operated  during 1913 consisted Of the 1lpL)er eJl( ls Of 
botil Dodson North anti South  canals  (about 10 iniles  of the North 
a l ~ d  18 nlil.es o f  the  S80~rtll).  The N,ortlr Canal head.s wit11 a capacity of 
200 se,cond feet  and  the  South  Canal  with  a  capacity of 900 semnd 
fret,  but  was  limited  during  the season of 1913 by a temporary  flulne 

using the Point of Rocks eqllalizing reservoir for  storage, was a111Ple 
across the break at  Dotison Bridge to  about 50 s,ccond feet, which. hY 

to  supply  the  demands.  During  April, May, and J u r w ,  1913, the  rain- 
fall  was  sufficient,  and  came  at  suitable  intervals to  keep  the crops 
growing  in good shape.  The  months  following  were  dry  and  crops 
which  were  not  irrigated  suffered  consid,erable  damage,  their  yield 
being  reduced  by  about 50 per  cent. No hailstorms or damaging  winds 
struok the  project.  The  last  killing  frost  occurred on April 10 and  the 
first  on  September 25, 1913. The sleason of 1914 was very dry until 
the  latter  part of May,  antl  the run-off of the  river  d,ropped  to 2 second 
feet,  which  was f a r  from  being  anlple t o  meet  the  demmds of irri- 
gators. By June  30 thirty  applicatiorls  had h e n  received for water, 
to be applied t o  2,200 acres. 

AcreaTr for  which  service  was  prepared 

Acrtuge irripted 
to snpply water 

Number of farms irrigated 
7,800 

30 Miles of canal  operated 
11,160 Water diverted  (acre-feet) 

29 . . . . . . . . . .  
2,074 

Per acre o f  land  irrigated  (acre.fer:t). .... 1.28 
2,853 Water delivered to land (acre-feet) . . .  

. . . . . . . . . . . . . . . . .  
. . . . . . . . . . . . . . . . . .  

................ 
............ 

I 

7, snn 12, 800 
353  2.545 

9 

2,319 293 
0.82 

50 
4,267 2,885 

SO 
41. 

0.92 

14.000 
3,500 

BO 
55 

7,000 
4,000 
1 .on 
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]las  borne arid must  continue to  bear  in  the  agricultural  development 
of southern  Alberta. 

The  original  Company,  known as the  Alberta  Irrigation  Company, 
was  formed  in 1896, and on  the  31st  January, 1899, it  applied  for  a 
right  to  divert  water  from  St.  Mary  river  and  for  permission  to  con- 
struct  an  extensive  system of canals  and  works for the irrigation of 
a large,  although  not  accurately  defincd,  tract of land  contiguous  to 
that  stream. 

Surveys  made by  officers of the  Canadian  Government  during 
1894 and  subsequent  years  had  demonstrated  the  feasibility of divert- 
ing  water  from St. Mary  river  for  irrigation  and  it was  a matter of 
common  knowledge that  the  district  required  irrigation  for  its  fullest 
development. The  stream was  believed to  contain  sufficient  water 
for  the  purpose,  although  no  accurate  and  extended  measurements of 
its flow had  at   that   t ime been  made.  Furthermore,  the  physical  con- 
ditions  in  the  stream  valley  in  the  state of Montana were such  as  to 
preclude  irrigation  to  any  considerable  extent.  This  was  carefully 
investigated by a  Denver  consulting  engineer  in  the  employ of thg 
Alberta  Railway  and  Irrigation  Company-one of the  leading  irriga- 
tion  engineers  in  the  United  States-who  reached  the  conclusion 
that  the  United  States  could  not  divert  water as a comnaercial under- 
tiaking horn  the  St.  Mary’s  river  in  Montana,’for  carriage  and  use 
entirely  within  its  own  territory.  Subsequent  events  have  confirmed 
this opinion. It w.as therefore  naturally  assumed  that the water 
supply  then  available  and  unappropriated  would be permanently 
available  for  the  company’s  use  in  Canada. 

It may  be  said,  however,  that  when  the  attention of the  Canadian 
Government  was  first  directed  to  the  possibility of irrigating  this 
large  area of land  from  a  stream  having  its  source  in  the  United 
States,  steps  were  taken to  secure  an  agreement  with  the  TJnited 
States  Government  relative  to  the  use of the  waters.  The  first  over- 
tures of this  kind  were  made by Canada  on  the  8th  January, 1896, 
but the  IJnit,ed  States  Government,  while  expressing  interest  in  the 
important  subject, was  not  prepared to  express  its  views  upon it at  
that  time. 

The  situation  at  that  time-1899”may  be  summcd u p  in  this 
way :- 

1. Canadian  Government  surveys  had  demonst7ated  the  fcasibility 
of corlstrueting  a  large  irrigation  project  in  southern  Alberta(  1894). 



2. The  Ivor~hrvest  Irrigation Act-the first  government  irrigation 
law  enacted  ill  Canada-had heen passed  in lS9t .  

3. To obviate  the  possibility of dispute, :IIL ineffectual  effort  had 
been  made by Canada  in 1896 to  secure 2111 agrcclnent  with  the  United 
States  relative to the  use of the  waters of St. Mary  river.  The  Reclam- 
ation  Service  did  uot  appear as n possible  clairnuut  for  water  until 
1902, when  the  first  net was passed  by  Congress, and Mr.  Bien, 
Cou~lsel for the Reclarnatiorl  Service, stated (page 292 of 1Svidence) 
that  the  first  claim  was filed ill Novcmhcr, 1903. 

4. The  Canadian  Government  in 1897 reserved  and  set  apart 600 
sccond-feet of the  low  water and 1,000 second-feet of the  high  water 
flow of St.  Mary  river  in  Alberta  for  a  period of 10  years  from  the 

‘ gist  September, 1897, to assist in  the  future  dercloprnent of that  
region. 

6. In January,  1899, the  Alberta  lrrigation  Company  applied  for 
a right to divert  the entire  low  water  flow and u p  to 2,000 second-feet 
of the  high  water flow of St.  Mary  river for the  purpose of irrigating 
a portion of a tract of some 500,000 acres of land in southern  Alberta. 

6. 011 the  3rd  May, 1899, the  company  was  authorized by the 
Canadian  Govcrllnlent  to  construct  thc  works as shown  by  its  applica- 
tion and plans  and  a  period of ten  years from that date was granted 
for  the  completion of the works. 

The  company  immediately  undertook  the  work of construction 
and  pushed  the  work so rapidly  that  it  was  nctudly  delivering  water 
at  Lethbridgc  in 1902. It has  continued  to  deliver  water  cver  since 
that  date and has from  time to  time  extended and improved  its  works 
as the  demand for water  increased  with  the  advnnce of settlement. 
The company  has  expended  about $1,500,000 in  round  numbers i n  tho 
c:onstruetion of irrigation  works  and  has a thoroughly efficient system 
i l l  actual  opcrntion. 

The  namc of the  company  was  subsequently  changed  to  “The 
Cnnadian  Northwest  Irrigation  Company ” and  later,  to “ The 
Alberta  Railway  and  Irrigation  Company.” The company is now 
controlled  by  the  Canadian  Pacific  Railway  Company,  which  secured 
a controlling  interest  in  its  stock  in  1911  alld  it  is  now  operatcd  by 
the  lat ter compilny,  although  retaining  the name of “ The  Alberta 
Railway  and  Irrigation  Company.” 

AS its development  work  progressed  the  company  found  that the 
works  constructed  or  then  under  constructiou  could  be  linked up wit21 
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certain  $mnll  stream  systems  in  the region that  was beiug  developed 
and on thc 13th  March, 1900, it  applied  for  permission  to  utilize  the 
total  available flow  of these  streams, viz:- 

Kip  coulee, 
Potholc,  creek, 
Kine  Mile  coulee. 
RI iddle  coulce, 
Pi~lcpound  creek, 

nlld in t J ~ ~ ~ ~ ( , ,  1!)00, :lutllorizatioll  to  use sucL additional  water  was 
grantcd. 

During  the  period of cvnstruction  both the company  and  the  Gov- 
ernment  had  made more or less regular measurements of the flow of 
St. Mary  river  and  it  had  become  apparent  that  the  quantity oE water 
available  was  likely to  prove insufficient for the  development of the  
ctltire  tract  susceptible of irrigation  from  the comp:my’s works. In 
order,  therefore,  to  protect  its  own  interests, i.e., its  invested  capital, 
and with a view  to  the  further  development of the  district,  the  com- 
pany on  the  9th  September, 1902, applied  for  additional  water  rights 
including  the  following:- 

Milk river, 600 s. f .  low water;  1,500 s. f .  high  water and flOod. 

Certain propose’d reservoirs,  total  impounding  capacity. 
Sm.all streams  flowing  from  Milk  river  ridge,  total fl’ow. 

The  Uorenlmcnt  realized  the  necessity of protecting  the com- 
pauy’s  water  supply  in  the  interest of the  further  development of that  
region  and  therefore  on  the  23rd  October, 1902, consolidated  the  com- 
pany’s  several  applicatiolls for water  and  authorizations for the  con- 
struction of works and  granted a new  authorization  stipulating  that 
the works ueeessary for the  utilization of all  the  water  applied for 
should  be  completed  within a period of 16  years  from  that  date,  viz: 
by the 23rd  October, 1917. 

The Canadian  irrigation  law  requircs  applicants for water  rights 
to file applications  for  water,  to  give  public  notice of such  applica- 
tions,  to secure authority  for  the  construction of works  and  to  com- 
plete  the  works  in  accordance  with  the  approved  plans  and  within  the 
allotted  period. The Minister of the Trlterior  may  permit  any 
applicant  to llse his  partially  completed works and to  supply  water 
through  them prior to  the  issuance of a  watcr  license  and  he  has  done 
so in  this  case as i t  was  manifestly  in  the  public  interest  that  water 
should  be  supplied  and  used  at  the  earliest  possible  date.  The  eom- 
pany  has  complied  in  all  respects  with  the  requirements of the  law 
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and  its  several  applications  for  water  are  all  in good standing  and 
are  entitled to  full  protection  against  all  subsequent  applicants. 

The  ratification of the  treaty  respecting.  the St. Mary  and  Milk 
rivers  may be :t very  serious  matter t o  the  Alberta  Railway  and 
Irrigation  Company if its  rights to  water  from  St.  Mary  river,  viz: 
the  total  natural flow up  to  a  nmximunl of 2,000 s.f., are  materially 
reduced in order to  provide  thc  quantity to  which  the  United  States 
is  entitled.  The  company  was,  however,  anxious  to  have  an  end put 
to  the  uncertainty  as  to  water  supply  which  had  existed  from 1903 
to  1910 and  therefore  did not protest  against  thc  ratification of the 
treaty,  believing  that  the  equal  division  included  all  the  waters of 
both  streams  and  their  tributaries  and  that  an  adcquate  proportion 
of the flow of St.  Mary  river  would  be  assured  to  it  under  treaty 
provisions. 

It is therefore  a  matter of surprise  to  the  company to  learu  at   this 
late  date  that  a  different  construction is  placed upon the  treaty by 
the  United  States  which  would, if entertained,  seriously  affect  its 
rights  on  the St. Mary  river. 

Repeated  reference was  made in  the  earlier  diplomatic  correspon- 
dence, and  since  in  the  evidence  given  before  the  Commission, t o  the 
capacity of the  company’s  canals  on  certain  dates  and  to  the  areas 
of land  that  were  actually  irrigated  during  certain  years.  These 
references  were  apparently  made for  the  purpose of supporting  a  claim 
that,  under  any  interpretation of the  treaty, there will  be  assigned 
to  Canada  quite  as  much  water  as  has  at  any  time  in  the  past  been 
actually  required.  Reference  has  also  been  made  to  the  fact-which 
is  not  disputed-that  the  Milk  river  canal  has  not  been  used for  
irrigation,  although  constructed  and  tested  as  early  as 1904, and  the 
claim  has  even  been  made  that  this  portion of the  company’s  applica- 
tion  should  be  cancelled  for  non-use. 

It is  submitted  that  both of these  statements  are  based  upon  a 
misapprehension of the  Canadian  mater  law  and of the  conditions 
under  which  the  Alberta  Railway  and  Irrigation  Company is  operat- 
ing.  The  company  is  the  pioneer of irrigation  development  in 
Canada. I n  1899,  when the  first,  water  application was  filed and 
when  the  construction of works  was  authorized,  littlc was  known  in 
Southern  Alberta of the  value of irrigated  farming or of the  methods 
necessary  to  successfully  practise  it. It was  difficult t o  secure suffi- 
cient  capital for construction  purposes  and  even more difficult t o  
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SeCLtre settlers  with a sufficient  knowledge of irrigation.  Progress 
was  necessarily slow. Nevertheless, i t  was  necessary  to  construct 
expensive  works  and an extensive  canal  system  in  order  to  bring  the 
water  to  the  region  where  settlement  could  best  be  encouraged.  With- 
in  three  years  the  company  had  expended  in  works  alone  more  than 
$SO~O,(%O. This  severely taxed the (mnpmy's financial resourccs. It 
was not possible, nor  iudeed was i t  good  business policy-to push  the 
development of its  canal  system  beyond  the  requirements of the  day. 
This  was the reason the Government  granted so long a period for  the  
completion of the  works  and  it is but  fair  to  the  company  to  say  that 
there  is no obligation  resting  upon  it  to  have  the  works  conlpleted 
before  the  23rd  October, 1917, and  all   the company's  watcr  rights  are 
entitled  to  full  protection  under  the  law. 

The Milk river  canal  was  not  built  merely  for  the  purpose of 
demonstrating  the  feasibility of diverting  from  Milk  river  any  water 
which  the  United  States  might  attempt  to  carry  through  the  channel 
of that  stream.  The  real  purpose  was  this : Surveys  had  demonstrated 
the  feasibility of coupling St. Mary and  Milk  rivers  together by a 
system of canals  and  storage  reservoirs so that  more  effective use 
could  be  made of the  somewhat  erratic flow of both. The  Milk  river 
canal  was  but  a link in the  chain,  and a most  eflective  link,  quite 
apar t  from any use which  the  IJnited  States  might  make of either 
stream. It is  probable  that  this  canal  would  have  been  extended  and 
used  shortly  after  its  construction  if  it  had  not  been for the  contro- 
versy with  the United States and the resultaut  uncertainty as to 
future  water  supply. 

Reference  has  also  been  made  to  the  use  by  the  company of water 
from St. Mary  river  on  lands  contiguous  to  the  valley of that  stream 
i n  Canada.  The  map filedl as  Exhibit, '' L " indicatcs  clearly  the  fact 
that  the  irrigable  tract is contiguous  to St. Mary  river  and  easily  and 
naturally  irrigable from it. 

EVIDENCE OF MR. J. S. DENNIS. 
Page 240. 

Mr. 1)ennis: "Preliminary  surveys were made  in lihat district  in 
1894 to  in'dicate  the  possibili,ty of getting waker from the  St. Mary 
river lout onto a large 'area of land sout:h and  east of L,ethlbridge, because 

through  the  principle of irrigation,  there  was  'little or  no  possibility of 
i t  w'as felt  that wibhout water  which  could  he applield to  the  land 

colonizing  ,that  area. A,t that  time &he Department of ithe  InZlerior 
was carrying on a series {of Igeneral surveys  thaoughout  southern 

cate  what  the  available  water  supply  was for irrigati'on and where i't 
Alberta, or as it  then was, a portion of the  n,orthwest terrigliory, to  indi- 
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could  be  used.  This  was  one of the  canals  that  was  located as a 

subsequen(t1y  taken  up by the  Alberta  Railway  and  Irrigation Com- 
result of those  preliminary  surveys.  The  construction of the  canal  was 

paratively  recent  time,  the  railway  lines  and  the  coal mi'nes and  this 
pany  and  carried t o  con~pleti~on.  Bubsequently,  and  within  a com- 

irrigation  project  belonging to  t h e .  A,lberta Railway  and  Irriga'tion 
C~ompany were all  ,acquired by the  Canadian Paclific Railway Conl- 
panv." 

Q .  &PI*. Wycell: " I s   t he  year Ithat they were acquired  ,in  the 
record?" 

A .  hy dfr. Dcrrrtis:  " Yes, it ils in the  record. It was 1911. Since 
that  date  the  actual  adnlinistrati'on of this syistenr has been  under  the 
Irrigation  Branch of the  Department o f  Natural  Resources, of which 

available source #out  onto th.e band to  permit of that  distrisct being 
I (am  the  head. The primary  object  was bo get  the  water  from  the 

coionized.  That w.as the  primary  object  that  the  Government  had in 

the  Alberta  Railway  'and  Irriaation Company had  in  constructing  'the 
making  the  preliminary  surveys  and  was, no doubt,  the  object  that 

system. It is  the  object  ihat we now  have  in  view  in  maintaining  and 
operating  the sys4em and  in Ipossitbly extendinlg  its  colonization." 
Page 241. 

" I n  thah [portion 'of  sonthern A1k~e~rt.a the  ssme  $condition  exists 
as  exists in m,any other  portions of the  semi-arid  West.  There  is, of 
course,  a  very  much  larger  area of land  suitable for colonizetion  and 
cultivation, if there  was  an  available  water  supply bo irrigate it,. The 
exteneion of irrigation  in  that  portion of Alberta  is  limited  by  the 
available  water  supp#ly. We have  under  contemplation at khe present 
time an extension of the A. R.  an,d I. system  as  it  is  called, for taking 
water frlom the  St.  Mary  river t o  irrigate  an  additilonal 18,000 acres of 

the  area  served by the  present csanal system.  That  di'strict  has  been 
land  in  a  district  ca'lled  the  Taber  district,  which  lies 'to the  east of 

settled for ,many  years !by farmers  who tnook up t.heir  land as hoane- 
steadem,  but  after a series of years of effort lthey have njoh had  very 
much  success  in  raising  crops  by  dry-farming,  and  passing  backward 
and  forward 60 Lethbridge  'through  the imrrignted disirict  they see 

have  the A. R.  and I. system  extended to irrigate  their  district.  They 
large  areas of alfalfa  and  other  succesaful  crops, ansd have  'desired t o  

of providi'ng tha t  extenssiotn. The  difficulty that  arose wmas that  we 
petitioned us to  extend  it,  and we have  been conwidening the  matter 

had  at  the  time no provisional1 enactment  under  which  these  people 
could  constitute themseslvee a distrimct mor municipaMy so thalt thev 
could issue bonds  to  pay for the syshem or charge all the  farms  with 
the cost, bui t h a t  difficulty  was  overcome at   the session of our provirr- 
cmitll 'legis,latnre  this  sprinr, Iwhlen an irrigatilon ,district  act  was pas'sled. 
Under  the  provisions' of t h a t  Act  these  people  have  now  petitioned  to 
he  0rganize.d into  a  diserict,  and  are  askinq 11s to  extensd the 8 .  R. and 
I. system t o  supply  'this 18,000 acres  within  their  distri,ct. We are 
disposed  to do so, providing  there  is n o  ques'tion of there  being  water 
avai1:~ble. 

east of Ithe 'disrtrict which i.s served by th'e A. 11. and I system  tha.t 
"There  are  other  large  districts  south of there 'a,l,so lying  to  the 

are  very  'suitable for colonization, ppovided there  was  water  available 
for irrigation.  The only way of obtaining  water for those  districts is 
from  St.  Mary  river,  the Milk river, or from the  tributaries of the  St. 
Mary river  to  the west, or the Re'lly river.  The  question of providing 
a n  additional snnply from  th'e  Belly  river  h'as  been  given some con- 
sideration by ihe  Government  and  has, I think,  been alrmeady 
refcrretl to in  the evidenc'e given  here.  That  portion of southern 
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Alberta  is  in  much  the  same  shape  from  the  'standpoint of the  climate 
or  soil khat the Lower Milk  river  valley  is  in  Montana, sand its  ult'i- 
mate  'developnlent,  intensive  development,  will  be  very  largcly  depen'd- 
ent upon what  amount of water  can  be  supplied for irrigatilon of the 
land.  The  matter of the  supply of water fro,rn the Milk river to  this 
district  served by the A. R. and I. canal from the  St.  Mary  ,river  to 
this  district  served by the A. R. anmd I. canal from the  St.  Mary  river 
was dealt  with  at  the  time  that I wmas also a government official and 
administering  the  Northwest  Irrigation  Act,  and  that  canal wa.s origin- 
ally  located,  not  by  me  personally,  but  by  engineers  working  under 
nly  instructions, for the  purpose of proving  that  it  was  possible  to 
divert wtater from  the  Milk  riv'er on the  'south  side of the  Milk  river 
ridge and bring it arounld the 'eastsern end of that  ri'dge and serve  the 
pomtion of the  same  area of country  that  is  served by the A. R. and I. 
canal from the  St. Mary  river. (For tabulated  statement of irrigable 
areas see Mr.  Peters' evidence-page 278.) 

EVIDENCE O F  MR. F. I€. PETERS. 
IRI1IGAI)LE .4t1Eh FRON TIIK ST. MARY RIT'EI?. 

Pages 246,  247. 
Mr. I'cters: This  is a statement wit,h reference tot th.e lareas of land 

which  ca'n  be  irrigated  from  the St. Mary  and  Milk  rivers  in  Canada. 

Irrigation "Company's canal  system and cornprising  some 242,000 acres, 
of which  about 156,600 can be watered  from  the  works  already con- 
stru.cted. In additieon t.0 this  (area  thwe 'are 37,aoO acres, Qf which 
17,000 are  irrigable,  in  the tralct un,der the Tab,er extension, . . . . 
making  a  total of almost 174,000 acre's of irrigable land under the  pre- 
sent  system. . . . . . . The  lands for which  they mare constructed 
to  irrigate  are  peculiarly slmojoth on  the  surhce,  and the  canak  are  in 
existence. . . . . . The  lands  have  'also  been  levelled  over SO 
that   there  is  no question  about  where t,h,e water  can  be  run. . . . . 
This  area  is defin,ed absolntely land very  accurately. . . . . . . 
C1,imatic conditilons are  favonrable for Qhe  use of water and t h e  grow- 
ing  season  is  long  enough  to  ensure  the  ,maturing of most  cered8, 

three cuttings of alfialfa can  be secured per 'season.  The  rainfall is 
sugar beets, and garden stuff, while it has been  denlon,stra,ted that 

comparatively light,, the  average mat, Lethbridge for twebe  years  being 
sixteen  inches,  while  in  years of nlininlum  precipitation  very  light 
yi'elds  are  the  rule  where  irrigation  is  not pr,acsti,se,d. . . . . . A 
further area of 87,000 acres  can  be  irrigated  within  the  boundary of the 
Blood Indian  Reserve.  Preliminary  levels  have b'een kalten {and  the 
estimated  irrigable  area iss 40 per cenlt of the  oommanded area, which 

where  accurate  detail  surveys  have  been  made." 
agrees wimth the  condition's  on  large areas under  other  Canadian cansals 

Page 249. 

water  from  the  St.  Mary  river. . . . . . . That  is  about 150,000 
Mr. Peters: "About 75,000 acres  'are  now  actually  irrigate,d by the 

acre-feet." 
Mr. kflacln?m: " There were 170,500 acre-fee't (run through  the 

canla]) lash ye,ar" 
Mr. l'(:teu: That  would  be tan average of nearly 600 srcon,d-feet  for 

the  irrigation  season of fivc n~onths .  
Pages 250-251. 

Mr. I'eters: " Esast of tjhc Alberta  Railway am1 Irrigation Com- 

gation. Surveys  made during 1914 have  demonstrated i t  t o  be prad i -  
pany's  present  canal  system  lies a large  tract of lansd lsuitahle for irri- 

. . . .  . The block of land  ,lying  under  ,the  Alberta  Railway and 
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cable t o  irrigate  at  reasonable  cost some 364,000 acres of this  'area, of 

jected.  Surveys  have  been  con,ducted anld levels  have  been run over 
which  over 1,000,000 acres  will he commanded by the  canals as pro- 

the  whole of this  tract,  which is shown  on the map filed aa Exhibit 
" L " as 'tracts, 5, 6,  7 and 8. Main  supply  canals  have  been  located 
011 the  ground  and  this  has allowesd us to  measure  accurate3y  the 
art'as of land  th'at  can be co,rnn~anded by the  water. The proportion 
of the  cornmnnded  'area  which  is  actually  irrigahle  is 36 per cent.." 
Page 252. 

Tract No. 1 ,  Shown on Exhibit " L " comprises 33,300 acres  near 
Pinepound  creek, of which 14,700 acres  are  irrigable  and  can  be  watered 
from  the high level  canals8  located  during  the  season of 1914. Accurate 
surveys  have been made  over  ,this  tract also. 

The gletlter  part of these  lands  is  imigahle fr,om either  the  St.  Mary 
or  'the &Iilk river  through  the  canal  systems  constrncted or locat&. 

The privat,e  sellemes  in Nbhze St. Mary  basin  in  Montana are negli- 
gibl,e, so fa r  8 s  is  known,  but  on  'the  Canadian  side  there are several, 
in  addition  to  those of the  Alberta  Railway  and  Irrigation  Company. 

The  Bbi,erta Rail'way and  Irrigation Company's 08Ld works to  divert 

rlurnber  of  years,  but a comparatively small expenditme  would  put 
water  froul Milk rivw  are  in poor shape  and  have n'ot been  used  for a. 

them  in  ordm  when  'they  could be used for the  irrigation of lands lying 
50 the  north  and  east of the M,ilk river  ridge. I n  fact,  practically  all 
fhe lands  irrigable  from  the St .  Mary canal can be watered  from  this 
system. 

IRRIGABLE AREAS OS C'.4K.\DI.\K (EASTERN) TRIBUTARIES OF A l l L K  RIVER. 

Page 253. 
The  following  table  gives a conservative  estimate of the  i r r igabk 

tributarises),  including ihe lands  already  und,er  private  schemes,  which 
areas  along the tributaries of Milk  river  in  )Canada,  (called  the  eastern 

could  be  watered at  a low cost  per  acre. 
E'venchntcin river watershed: 35,594 acres, of which 11,594 wres  are 

already  irrigated. 
BattZe creek rccctershed: 17,369 acres, of whioh 9,359 acres are already 

irriga'ted. 
Lodge creek m t m h e d :  15,433 acres, of which 7,433 acres are already 

irrigajted. 
A much  larger  area  from  Battle  and Lodge creeks  can be watered 

by building  systems  to cover the  bench lands lying  in  the  townships 
immediately  north of ,the  boundary  but  these  have  not  been  included 
because  it  is  ,considered  that Ithere is noB enough  water  available t o  
justify  the  large  expenditures  necessary  to clonstruct ad.equate  works 
and  only  the  easily  irrigable  lands  are,  therefore,  eeiimated on. 

I n  the 19,000 acres  stated  as  irrigable  in  (the  F'penchnlan  river, 
therme is  included  a  tract of 13,157 irrigable  acres  which  is shown #on .the 
application of Elmore  and  M)cIntosh  put  in  by  Mr.  Drake. 

It has beer1 the policy of thc  Canadian  Govcrnmcnt,  since  the 
ratification of the trcaty, t o  refuse  practically all applications  for 
water  for  irrigation  purposes  upon all of the  Canadian streams 
covcrcd by the treaty.  The  largest single application  that has been 
rcjccted  solely on this ground is that  of Elmore & McIntosh,  but a 
great many other  applications  have also been refused.  Canada's 
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position  is  that it would  be  unwisc  to  continue  to  grant  water rights 
until  the  Commission  decides  just  what  proportion of the  water of 
each  stream is to  be  assigned  to  each of the countries.  Development 
is  being  retarded by the  existing  uncertainty. 

STREAM FLOW MEBSUREIIENTS. 

Page 256. 

at  the  boundary  is 735,000 ,a8cre-'feet." 
Page 257. 

72,000 acre-feet  from Kirrlhall to  th'e  mouth ,of the  river." 
Page 258. 

JIr .  Pctcrs:  "'The  accreti,on  is 72,000 acre-feet, bu t  1 am not  pre- 
pared to say  that  it  is av*aiI,a'ube 'for irrigation. It is  in  the  river but 
it may  not be possible  to  take it, out of th'e  river  and  place it on  the 
land,  because  the  'river  is  cut  down  very  deep in the  prairie  from below 
Kimball." 

" The  average  annual flow of the  Milk  river  at  the A.  R. and I. 

of the  Milk  river  at  the  Eastern  Crossing,  is  between 120,000 and 140,000 
C,onlparly's intake is a h o u t  104,000 acre-feet.  The averlage annual flow 

acre-'feet. 
Pages 258-269. 

Mr. Peters: " Our estimate of the  average flow of th'e  St.  Mary  river 

Mr. Peters:  " The  accretion t o  the flow (St.  Mary  river)  is  about 

The water  available  in  the  tributaries of Milk  river  in  Canada, is: 
Acre-Feet. 

Lodge creek  watershed, approximately.. . . . .  39,000 
Battle  creek . . . . . .  47,000 
Frenchman  river " . . . . . .  76,000 
Whitewater  creek " . . . . . .  8,000 
Rock creek . . . . . .  19,000 

Page 259. 
M r .  f'f'tct's: " The totals for the  St.  Mary  river  are 735,000 lacr,e-f,eet 

a t  Kirnbadl; the total  at the mouth would (he 807,000 acr,e-f,eet. The 
t1ot;ll flomw of the Milk river ;It its  Eastern  Crossing,  plus  the flow of the 
northern  tributaries  at  their  respective  crossings' (of the  inkernational 
boundary) is from 310,000 acre  feet  to 330,000 acre-feet. I n  giving  the 
fiow of the IMiik riv8er I gavle it as from 120,000 t.0  140,000 ,acre-leet" 
Page 260. 

Nr.  f'etcrs: " The  total  average flow of the  Milk  river st Havre, 
Montana,  is 210,000 acre-feet.  The  total  average flow of the  Milk  river 
at  Hinsdale  in  Montana  is 622,000 acre-feet. 

of  t',l,e accretion ho the flow is 72,000 acre-feet. 
" Between  Hinsdale and the  mouth  (of "ilk river)  our  estimate 

Page 261. 
Mr. Peters: " That  is  simply  the  natnr'al flo'w of 'the  stream  as 

.~rleaxurrtl,  and to  get th.e total, i f  certain  waters  had  not 'ueen divertcd 
1 4 ~ ~  canal.< .a certain amount  should ,be added t o  that. 

inclllding  cverything. As to  the  ,?filk  river  that i a  not  the  case. It 1s 
' I  In the case of  St.  Mary  river  the  figure  given w a s  a gross amount, 

the  total leas certain  ulversions. 

The  total flow of  Milk rivter at   i ts   mouth is 704,000 acre-feet. 
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Mary MWS.. . . . . 

LmnlJy 13Utt.H.. , 

Teylorrille , . . . . 
St. Mary river. 

Chin lake . . . . . . 
Shanks Ixke.. . . , 
Verdigris  lake . , 
Milk  river , . . . . , 
Urunton . . . . . . . . 
Cypress lake. ,  . 
Fifty-Mile . . , . 

Middle  creek . { 
't'otal area . . 

Esyn1ond. , . , . . . 

Location. 

rp. Rge. Mer. 

1 24-25 4 
1 24 4 
1 25 4 
3 24 4 
8 18 4 
1 20-21 1 

1-4 15-11; 4 
5 19-20 4 
5 20-21 4 

1-5 17-18 4 
5 10 3 
ti 26-27 3 
5 30 3 
5 1  4 

976 
3,722 

1,151 

2, 700 
4,455 

2.23 
182 

3,500 
5,525 
1,325 

. . . . . . . 

. . . .  . 

. . . . . . . . 

" 

.... . . . .  

Capscity 
in aure- 

fect. 

" 

20,000 
42,830 
37,000 
12,473 
80,000 
95,958 

100,000 
47,364 

(j7,OOO 
13,340 

126,625 
80,000 

21,826 

744,428 

- 

cost  
per 

Lcre-foot. 
Kemarks. 

8 cts. 

5 94 
3 ti2 

0 4 1  
0 ti8 Used by A. It. & I. 
3 20 Co., additional 
2 66 development. 
2  74 
13 05 

IINIG.iBLE AREAS IN CANADA  AND COST OF IRRIGATING S831E. 

Page 278. 

irrigating  certain  areas  in  Canada:- 
Mr .  Peters also presented  the following table of estimated cost of 

Acres. 

20,000 Milk and St. Nary river projeot.. . . . . 

Per  Acre. 
167,456 A. R. I. ,tract.. . .  ..  .. . .  . .   . .  . .  . . . .  $ 1 3  Q 0  

29.1 4 6  . .  . .  .. 
123,000 

3 5,213 21 
84,000 
89,622 
87,010,0 Blo"l Incli'an reserve. . . . . . . . . . . . . . 
11,584 F%enohmsn  rive'r.. . . . . . . . . . . . . . . 
24,0040 . .  . .  . .  . .  ..  .. . .  . .  

9,35,9 Battle creek.. . . . . . . . . . . . . . . . . . . 
8,000 . . . . . . . . . . . . . . . . . . 
7,433 Lodge oreelc. . . . . . . . . . . . . . . . . . . . 
8,000 

8 7 1  Milk river small schemes.. . . . . . . . . . . 
204 St.  Mary sm~all schemeo. .  . . . . . . . . . . 

- - . - - -  . .  . .  . .  
. .   . .  . .  
. .  . .  . .  .. . .  .. 

.. * .  , .  . .  .. . .  . .  . .  ..  .. 
- 
$04,917 

3 ,SN 'add to   get  old total  used in memo prepared 
on irrigution areas. 

7 0 S , 7 5 7  

1 9  00 
2 1  00 
2'2 0'0 
2,s 00 
27 0 0  

1 8  0 0  
3 1  0 0  

5 0 0  
1 0   0 0  

5 0'0 
121 010 

5 0 0  
15 00 

5 00 
4 no 
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nnnlTlOx.41, CAUGIXTC: STATIOKS. 

Page 283. 
STSTEMEFT BY hlR. IJ.iCISKES, WITH REFEREKCE TO ESIIIBIT " I f "  SIIOW- 

lX(i SU(XliSTH1) A l ~ I ~ l T l O ~ ~ t I ~  (XUCING STATIOKS  BOTH 1N 

CASAI)A A Y I )  THE: Ch-ITIIU STATES. 

'' Undrr  the  Ianguagc ' ulcasurement  and  apportio~inlr~it ' it   is, of 

first t o  ascertain  the  total  qutantity of that  which  is  to be d'eal't with 
course,  quite  ckar  that  there  has  to be rneasu~rerrlent for two  purpose's; 

under  Article V I ,  and secondly, t o  ~a8sceltmn the different  parts  which 

t o  ulticll  each  country is entitltd. . . . . . . The  Conu~~iqsion 
are  going to be delivered t'o each  country  to  ruake 11p the total  share 

can  measure all the  waters involveld and  also  provide sufficient sta- 
tions f,or the  delivery of the  share of each coujntry after  the  total 
amount  involved  has beten ascertained. . . . . The  water  should  be 
delivered, a,s I understand  it, at such  places as each  country  nay 
desire so as t o  obtain  the  most  beneficial  use. . . . . I t  may be 
delivered in  a nun~bcr  of pla'res. . . . . . Tilere  seems  to  have 
been an  assumption thiat everything  must  be  divided  simply by a rulse 
o f  actaal  division  at  each  particular  place,  but, of course,  there nl11st 
be borne in  mind also the provi,sion of the  treaty that  more  than half 
may be taken from one  river,  etc. . . . . . It wil'l facili'tate bo'th 
getting  their  respective  shares  at  the  place  where  it  is of the most  bene- 
ficiial  ulse. It is  possible  that  after  the  quantity  has  been  ascertaine'd 

time a's by a division of quantity. . 
i t  may be mlade as much by geographioal  divisions 'ami by a division ob . . . That  is,  it  may  give 
the beneficial  use t o  both countries of ail  the  water of one  river  during 
not  merely  a  particular  day,  but  during  a  particular  set of months, 
during, for insltance, the  winter season on the  one  side  and  during  the 
season specified in  the  Treaty of April to  Oct.o?Der. 
Page 287. 

Mr. WweZZ: " Mr. Newel1 and '1 went  over  the  map  (Gauging  Sta. 
Ex. ' N ') anti it is perfectly  ageeable to  us t o  sstpa;blish additional 

flow through  Saskatchewan  down  to  the  Milk  river  at  the  international 
international staltions at  the  three most important  tributaries  which 

boundary,  viz.:  those  stations on Frenchman  river, Lodge creek  and 
Battle  creek.  Whitewater  creek and Rock  'creek  being  less  impohant, 
1 do not  think we have  decided that   the  nec.essity of expense for  main- 
tai'ning  those  stations  is  apparent.  We  are  likewise  willing to maintain 
national  stations  wherever  else  on  the  Milk  river we think  such 
stations  would servme any  useful purpose. Wc are  already  nlaintairling 
stations  at  Hinsdale and Havre. 

Page 289. 

' N ' cover  all  the St. Mary  river  in  Canada,  Milk  river from its source 
The  abstract of stream flow records filed by  Canada as Exhibit 

to  the  Eas'tern  Crossing,  the  nor,thern  tributaries of Milk  river from 
their  sources to the  international  crossing. 
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ICVIDENU‘CIC OF MR. WM. PEARCTC. 
Pages 306-307. 

Mr. Pealoc: “ If the  waters of the  St.  Mary  river  were  available t o  
the  extent to which  they  could be profitably  used  in  Canada, we could 

take  the  water  out ‘of the  St.  Mary Tiver and profiltably apply  it to land. 
utilize  the whole of thcem to ‘advantage.  That  is,  it  would be possible  to 

The uncertainty as to  how much  water we are going  to  ‘have ou t  of the 

sexltrnsiorl of irrigation,  not  only  from  the St. Mary  river  but also in 
St.  Mary  river  is  acting as  a handicap or detriment on any  further 

the  Cyprtw  Hills  districh.” 
Page 309. 

for  the  IJnited Statc>s that  any  determination of the  rights of the 
ilfr. .llucZnrm: “ The  sugge3tion  was  thrown  out  here by Counsel 

respective coullitries t o  this watter might  stand 11nti1 ‘the  water  could be 

t o  tha t?  
actually ;!pplicd to  the  land  by  either  country.  What  would  you  say  as 

U r .  I’cc~rce: “ So far as we are  ooncerned  in  Alberta, we could  not 
get  anybody to put any money  into  the  venture  unless  he mas sure of 

t o  the  water  is  the  vital  part t o  any  irrigation  scheme,  and  without  that 
his  title  to  the  water. I refer now to any irrigation vmenture. The  title 

title  you  could not raise  any money at  all.” 

t o  divide  it  the  better  it  will  be? *’ 
Mr. G l e n :  “ A,nd I suppose  the  sooner  they  know how w e  are going 

M r .  I’f’flwf,: “Yes. . . . . . There is nlo government  irription 
at  all  with us. . . . . Every  bit of irrigation  has  been  attributable 
t o  private  ‘enterprise.” 
Page 310. 

Q. 7)y V r .  JfagrUth: “ I would  like tto get some idea  as  to  the  values 

through  irrigation.” 
brought  about  by  irrigation. I mean  ‘the  increas,ed  value t o  land 

A .  I f T .  Pearcc: “ YOU could pla’ce ilt easily  at  ten  to  one: I would 
place it personally  at  twenty  to  one. In   the  ,cas8e of land  that, is used 
for  farming  purposes,  one aore is  equivalent to  ten  acres  of  the  non- 

Alberta. 
irriwted  area, and that aplpli,es to  ,a very 1:lrse per,ccnt.age ,of so~th ,e rn  

DIVISION  SUGGESTED BY CANADA. 

The following  division  was  suggested  by  Canuda  and  it  is  sub- 
mitted  that  the  same  answers  the  requirenlellts of the  treaty  and 
sholdd  be  adopted  by  the  Commission  with  such  minor  changes as 
may  be  found  necessary : 

I t  is suggested by Canada  (see Pages 578 579 of Evidence)  that 
the  division of the  waters of St.   Mary  and Milk rivers  and  their 
tributaries may be made by the  Internatiorlal  Joint  Commission, in 
a::cortltluce with  the  provisions of thc  Treaty,  in  several ways. A 
division which appears to  fulfil  these  requirements  is  appended 
hereto fo r  the consideration of the Commission. 



SUCUI:STICII DIVIAIOP O F  TIIE \VV,lTERS IN ACCOR1)INCE WIT11 TIIN TREATY. 

Canada. - 
"__ 

Acre-Feet. 

600,290.. .. St.  Mary river n p  to a maxirnunl flow of 2,00( 

72,000.. (b) St.  Mary rivw bclow A .  R. & I. intake. 
second-feet, May GO October  inclusive. 

.. 
St. Mary river  from  November to April,  inclnsive. . 
St. Mary river-peaks of over 2,090 second-feet! 

,Milk river at  Eastern  Crossing.. 
. . . . . . . . . . . . . . . . . . . .  flood Row in snu1mc.r" 

. . . . . . . . . . . . . . .  

Less ,deliverer? at A. R. & I., intake on Mill< 
nvor ...................................... 

20,000. 

76,400. 

136,000. 

804,690 

. .  

. .  

. .  

- 

Equals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (c '  
(a) Milk  river at A. It. & I. Co.'s intske--dnrine 

. \ I  

floods. 

or Milk  river  waters. 

by Canada. 

. 

1)it to 'pssed by Canada . . . . . . . . . . . . . . . . . . . .  
Northern  tributaries of Milkriver--stored or diverteci , 

(a) Milk  river a t  A. K. ik I. CO.'Y intake--St. h I a q  

Milk river and tributaries bel?w Eastern Crosniq 
111) to  Hinsdale or Vandalm. . . . . . . . . . . . . . . . . .  

Ditto brlow  Vandalia ......................... (b  

-I 

___- -___ 

United  States. 

Acre-Yvet. 

131,662 

1 os, 500 
100,000 - 
335,1ti2 

76,400 

288,i'ti2 

54,000 

350,000 
72,000 

734,762 

the  value oP the  Canadian  prior  apr)rogriati,on 'on St.  Mary rivesr as oompared 
NoTE."The difference  between  the  total quanstities is a low estimate of 

wi,th  the  United States  grior  approllriation on 'the  Milk  river. 
( a )  Estimated cafpacity of A. R. and I. Milk River Canjal. 
( b )  These  'amounts  are  not  at  gresent  considered  available  for 

( c )  Mr .  Newel1 ha:: ;Itateti t h t  :dl)out 2(10,000 acre-fert,wi]l re- 
irrigation  but  possibly for  power. 

(luire~d by the  United  S'tates. 
(See Exhihit ' Q.') 
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